Individual Criminal Liability and State Responsibility for Genocide: Boundaries and Intersections by Leme, Rafael
American University International Law Review 
Volume 34 Issue 1 Article 2 
2018 
Individual Criminal Liability and State Responsibility for Genocide: 
Boundaries and Intersections 
Rafael Leme 
Brazilian Foreign Service 
Follow this and additional works at: https://digitalcommons.wcl.american.edu/auilr 
 Part of the Human Rights Law Commons, International Humanitarian Law Commons, and the 
International Law Commons 
Recommended Citation 
Leme, Rafael (2018) "Individual Criminal Liability and State Responsibility for Genocide: Boundaries and 
Intersections," American University International Law Review: Vol. 34 : Iss. 1 , Article 2. 
Available at: https://digitalcommons.wcl.american.edu/auilr/vol34/iss1/2 
This Article is brought to you for free and open access by the Washington College of Law Journals & Law Reviews 
at Digital Commons @ American University Washington College of Law. It has been accepted for inclusion in 
American University International Law Review by an authorized editor of Digital Commons @ American University 








( [T=`AT=[DTW }A[V[TW W: A`W[?V. {[W`}=[}
A`?DT[T]. [T{<}=[;` _}=+_[T{[T] (((((((((((((((((((((((((£
¥( A¨hq ((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((£
¤( `hg¨§hp g W¨ Ciqh {¨g
A¨hnpp ((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((
¨( Znpg }iqp¨ `pgimih 6Z}`4 ((((((((((((((((((((((((
§( }npgin Dei g }iq (((((((((((((((((((((((((((((((((((¥#¥
( {¨g A¨hnpp(((((((((((((((((((((((((((((((((((((((((¥#¤
£( [pfge _¨g+_pp ((((((((((((((((((((((((((((((((((((((((((((¥#
¨( [}} ¨p g }iqp¨ }npgMg (((((((((((((((((((((((((¥¥#
~( ?==` A`?CDT?[~[W[=® _DAVW[?V. {`{<}=[;`
A`?DT[T]. T{ _}=+_[T{[T]((((((((((((((((((((((((((((((((((¥¥¤
¥( _niq¨hq((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((¥¥¤
¤( `hg¨§hp g W¨ Ciqh p¨Lg¨
A¨hnpp ((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((¥¥
£( {fge _¨g+_pp (((((((((((((((((((((((((((((((((((((((((((¥¤¥
[[[( [T=`A?`}=[DT? ((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((¥¤
1 = eNh ¨p nmpnph Mmihh p gh ¨ig ¨i gnh n g ¨fgni ¨p n png
phh¨iL ig g n¨ mnL ni mnhgnp n g ]neipqpg n ~i¨J( =h
¨ig N¨h nip¨L mihpg ¨h ¨ WW(V( ghh ¨g g _¨fgL n W¨N n g
<peihgL n }¨q§i( = ¨fgni g¨ph h hfmiehni. {i( ?qnp { ?qg. ¨p
¨pnNh hfmmnig inq g }¨q§i =ifhg ¨p }epp ?n¨ihmh. ¨p
g <(Y( neipqpgGh n§¨ hn¨ihm mini¨q. fp §L g _nip ¨p
}nqqnpN¨g D ¨p m¨igpi ni¨pJ¨gnph(
11 }¨ii mnq¨g p g ~i¨J¨p _nip ?ie hp ¤## ( WW(~( 6<?C. ¤##£4.
V(C( p {mnq¨L 6[~Ai. g ~i¨J¨p {mnq¨g ¨qL4. WW(V( p
[pgip¨gnp¨ W¨N 6}¨pg¨§. ¤#¥4(
# AM. U. INT’L L. REV. ¬£¢¥
( `W`V`T=? _DA <T[_[`{V`=\D{ _DA]`TD}[{W
[T=`T= (((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((¥¤
¥( Tf¨p hhhhqpg n ]i¨egL [pgpgGh `Mgpg ¨p
[pgphgL (((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((¥¤
¤( [pef¨ ¨p \nhg mmin¨h gn ]pn¨
[pgpg((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((¥£#
£( ;ngnp¨ ¨p }npge `qpgh n ]pn¨
[pgpg((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((((¥£¤
[;( }DT}W<{[T] A`VAY? ((((((((((((((((((((((((((((((((((((((((((((¥¢¥
[( [T=AD{<}=[DT
}iqp¨ ihmnph§gL ¨p hg¨g ihmnph§gL ¨e ipg
mfimnhh ¨p epg¨iL hg¨p¨ih( : g niqi ¨qh ¨g
mfphp pef¨ mimgi¨gnih. g ¨ggi mineh ¨ q¨ph n
im¨i¨gnp(¥ = epg¨iL hg¨p¨i ni iqp¨ ihmnph§gL
hnf ijfi ¨ i gihn n minn. N pgip¨gnp¨ hg¨g
ihmnph§gL hnf q¨pg¨p ¨ hh hgig epg¨iL §¨hp(¤
}fhgnq¨iL pgip¨gnp¨ ¨N ¨mgh g nMhgp n §ng niqh n
ihmnph§gL( =h nMhgp h inpJ §ng p g ?g¨gfg n g
[pgip¨gnp¨ }iqp¨ }nfig£ ¨p p g {i¨g igh np g
Ahmnph§gL n ?g¨gh ni [pgip¨gnp¨L :inpf gh pgL
iqp¨ ¨p hg¨g ihmnph§gL(¢ = [pgip¨gnp¨ }nfig n Zfhg
¥( p¨ ?§ig+_ni. State Responsibility for Genocide Under the Genocide
Convention. in =\`<T]`TD}[{`}DT;`T=[DT +  }DVV`T=A® £¢. £# 6C¨n¨
]¨g¨ (. ¤##4 6hg¨gp g¨g hg¨g ihmnph§gL nh png mp np pef¨
ihmnph§gL4(
¤. Id. ¨g £¥ ~ip \( ~i¨p. Reining in Non-State Actors: State
Responsibility and Attribution in Cases of Genocide. ¢ T(®(<( W( A`;( ¥¤£. ¥¢¥+
¢¤ 6¤##4 6pngp g¨g ¨gnf g ]pn }npepgnp qmnhh ¨ e hg¨p¨i.
p mi¨g. g [}Z ¨h qmnh ¨ hgigi iqp¨ hg¨p¨i ni hg¨g ihmnph§gL4
pi Tn¨qmi. Concurrence Between Individual Responsibility and State
Responsibility in International Law.  ¤ [T=GW o }DVC( W(B( ¥ . £# 6¤##£4
6¨ifp ¨ hgigi hg¨p¨i ni hg¨g ihmnph§gL ni pn h ¨mminmi¨g
§¨fh n g hinfhphh n g ¨¨gnph4(
£( Anq ?g¨gfg n g [pgip¨gnp¨ }iqp¨ }nfig ¨ig( ¤ . ZfL ¥. ¥. ¤¥
<(T(=(?( # ¬ip¨gi Anq ?g¨gfg«(
¢( [pgG W¨N }nqqGp. {i¨g igh np Ahmnph§gL n ?g¨gh ni
[pgip¨gnp¨L :inpf gh. <(T( {n( % %¥#. ¢¤ 6¤##¥4 ¬ip¨gi
(A(?([(:((«(
¤#¥« BOUNDARIES AND INTERSECTIONS ¥
6[}Z4 ¨hn ¨pnN gh bf¨gL n ihmnph§ghK p ¨hh n
pn( 
= pgi¨gnp §gNp gh gNn niqh n ihmnph§gL mihpgh
¨gnp¨ ¨ph p pn ¨hh( ]pn h gLm¨L ¨
nqmM iqp¨ pgimih p N ipg ¨pgh m¨igm¨g Ng
e¨iLp ih n npgi§fgnp ¨p i¨g ¨p pg¨pqpg n ¨gh ¨p
nqhhnph gn ¨e ¨ m¨igf¨i ihfg( = ¨ pgnp n
pn ijfih g bpgpg gn hginL p Nn ni p m¨ig. ¨ p¨gnp¨.
gp¨. i¨¨ ni infh infm. ¨h hf(K =h ¨ig nfhh np
g nphgifgnp n pn¨ pgpg fpi pgip¨gnp¨ iqp¨ ¨N
¨p fpi g ¨N np hg¨g ihmnph§gL(
=h hgfL ¨ifh gh gNn ¨i¨h n ¨N fh nmmnhg
qgnnnh Np giqpp ihmnph§gL ni pn( =h
qgnnn¨ eip h m¨igf¨iL ¨mm¨ipg p g N¨L
pgip¨gnp¨ nfigh ¨e nphgif pn¨ pgpg( =h ¨ig
pgh ¨ hLhgq hgnignp ¨p hfhgh pgip¨gnp¨ iqp¨
¨NGh ¨mmin¨ gn giqpp ihmnph§gL ni pn h qni
¨mminmi¨g ni giqpp hg¨g ihmnph§gL. ¨p e+eih¨( =h
hgfL ¨qh gn qnphgi¨g gh hm¨igL ¨p minmnh hgi¨gh gn
neinq g(
:¨g nh gh eip n qgnnnh nphhg n C¨ig [[ n
g ¨ig N nppgi¨g np gh jfhgnp( [p hfqq¨iL. pgip¨gnp¨
iqp¨ ¨N nnNh ¨ realist ¨mmin¨. p N policy nphi¨gnph
¨i minqppg 6C¨ig [[((¥4( [g ¨h enm. ginf dialectical
reasoning, ¨p Mm¨phe ¨ i¨qNni g¨g h ¨mminmi¨g ni gh
mnL mfimnh pp qmfpgL §L mfphp g pnGh
q¨hgiqp 6C¨ig [[((¤4( :g gh egq+pgi ¨mmin¨ p qp.
pgip¨gnp¨ iqp¨ ¨N gph gn ¨nmg inductive qgnh n ¨g+
 . See mm¨gnp n }npepgnp np Ciepgnp ¨p Cfphqpg n }iq n
]pn 6}in¨g( e( ?i§(4. Zfqpg. ¤#¥  [(}(Z( Am( £. U ¥¤ 6_§( £4 6pngp g¨g
Np g }nfig ph pef¨ ihmnph§gL g ¨p fh gh pp ¨h ¨ §¨hh gn
giqp  g hg¨g h ihmnph§4 see also mm¨gnp n }npepgnp np
Ciepgnp ¨p Cfphqpg n }iq n ]pn 6~nhp( o \iJ( e( ?i§( o
Vnpgpin4. Zfqpg. ¤## [(}(Z( Am( ¢£. U ¥£ 6_§( ¤4(
( }npepgnp np g Ciepgnp ¨p Cfphqpg n g }iq n ]pn ¨ig(
[[. {( . ¥¢. ¥#¤ ?g¨g( £#¢ .  <(T(=(?( ¤ ¬ip¨gi ]pn
}npepgnp«( = Anq ?g¨gfg ¨p g hg¨gfgh n g ¨ n gi§fp¨h ¨e ¨nmg
g h¨q pgnp( See Anq ?g¨gfg. supra png £. ¨ig( (
¤ AM. U. INT’L L. REV. ¬£¢¥
pp 6C¨ig [[((£4 g¨g fhgi ¨p pi¨J hm npfg gn
hg¨§h ¨ pi¨ iqp¨ npgMg( = i¨egL n g iq n
pn h ngp i¨h gn fhgL gh mnL mfimnh ¨p
qgnnnL(
~L npgi¨hg. g ¨N np hg¨g ihmnph§gL ¨h §p NL
nphgif p ¨ formalistq¨ppi 6C¨ig [[(~(¥4 ¨p h §¨h np analytical
reasoning g¨g ¨iL pnih mnL nphi¨gnph 6C¨ig [[(~(¤4(
_¨g+pp gph gn § hg¨§h ginf deductive qgnh. §L
hpp gn g hm npfg n ¨p ¨pg 6C¨ig [[(~(£4( {f gn g
i¨egL n g iq n pn. g ¨ggi§fgnp n ¨gh ni nqhhnph
gn ¨ m¨igf¨i hg¨g qfhg hgigL nnN mienfhL hg¨§h ¨
miqhh( =h ¨mmin¨ ¨h gn ¨ ¨L fph¨gh¨gniL ihfg. ¨h
hg¨g pgpg h qni hgippgL nphgif g¨p ¨p pef¨Gh dolus
specialis(
\nN ¨p gh eip § neinq h Mm¨p p C¨ig [[[. gh
eip ¨p § neinq §L iehgp g qgnh fh gn ¨hhhh
pef¨ ¨p hg¨g pgpg( [p hfq. dolus specialis ¨h §ng ¨ volitional
¨p cognitive qphnph. N nfg gn § N ipgL
fpi ¨ i¨q n ¨N( = ¨mminmi¨g qgn ni hg¨§hp ¨p
pef¨Gh pn¨ pgpg h §¨h np engnp¨ qpgh. Ng
npge qpgh §p n hnp¨iL nphi¨gnp( }npeihL. ¨
hg¨gGh pn¨ pgpg hnf § hg¨§h fhp ¨ pf¨p.
n§ge. ¨p npge qpgh+§¨h ¨mmin¨ g¨g ¨nNh ni ¨
ip ¨hhhhqpg n hg¨g npfg fip ¨ pn¨ ¨qm¨p(
[[( ~D<T{A[`?
C¨ig [[ nqm¨ih g qgnnnh enm p pgip¨gnp¨
iqp¨ ¨N ¨p p g ¨N np hg¨g ihmnph§gL fh gn ¨hhhh
ihmnph§gL ni pn. Ng qm¨hh np pn¨ pgpg( =
¨p¨Lhh nfih p gi hg¨h( _ihg. g ¨ifh g¨g ¨ i¨q n ¨N
¨h gh nNp mnpg n m¨igfi ¨ i¨hg ¨mmin¨. p g ¨h n
pgip¨gnp¨ iqp¨ ¨N. ¨p ¨ niq¨hg np p g ¨h n hg¨g
ihmnph§gL( = hnp e n ¨p¨Lhh hfhhh nN g ¨
miqhh ¨mm gn ¨ m¨igf¨i ¨h ¨i nphgif fpi §ng iqp¨
¨p hg¨g ihmnph§gL. nfhp np g pgimig¨gnp ¨p i¨hnpp
fh qmnL gn Mgi¨g ¨§hgi¨g pniqh g¨g N § ¨mm gn g ¨gh
n g ¨h( = gi e n ¨p¨Lhh ¨h Ng g nphgifgnp n ¨
¤#¥« BOUNDARIES AND INTERSECTIONS £
¨gf¨ p¨ii¨ge. §¨h np g gng¨gL n g ep §ni g f
6ni ¨g+pp4(
= hm¨i¨gnp §gNp g hnp e n ¨p¨Lhh. hg¨§hqpg
n g ¨ miqh. ¨p g gi e. ¨g+pp. h fhf ni
¨p¨Lg¨ mfimnhh. §fg h ¨hn ¨ig¨( [p mi¨g. gh gNn g¨hh
¨i pgigNp( :p npinpg Ng N¨g W¨ipJ ¨h ¨ bi¨N
¨gf¨ hgf¨gnpK 6bAn+?¨ei¨gK4. g pgimigi gph gn hg
¨L ie¨pg qpgh ginf ¨ qpg¨ nmi¨gnp g¨g ihfgh p g
i¨gnp n ¨ bp¨ ¨gf¨ hgf¨gnpK 6bpfg ?¨ei¨gK4. ¨
minhh p N ¨ ¨ ¨hhhhqpg 6big ~figfpK4 ¨h
¨i¨L §p ¨pgm¨g( = f N ¨N¨Lh hg gnh qpgh
n npfg g¨g ¨i n ¨ hp¨p. §¨h np g ¨ miqh 
ni h ¨h nphgif(
gnf g hm¨i¨gnp n gh eh n ¨p¨Lhh q¨L § ¨ig¨.
g h phgifqpg¨ p hnNp g qgnnn¨ e §gNp
pgip¨gnp¨ iqp¨ ¨N ¨p g ¨N np hg¨g ihmnph§gL( C¨ig [[
¨qh gn mnpg gn ¨ mnhh§ hLhgq hgnignp i¨g §L gh
qgnnn¨ eip g¨g q¨h pgip¨gnp¨ iqp¨ ¨NGh
¨mmin¨ §ggi hfg gn g ¨N np hg¨g ihmnph§gL. ¨p e+
eih¨(
( [T=`AT=[DTW}A[V[TW W: A`W[?V. {[W`}=[}
A`?DT[T]. [T{<}=[;` _}=+_[T{[T]
1. Realism
[pef¨ iqp¨ ihmnph§gL enm fpi ¨p hhpg¨L
i¨hg ¨mmin¨( _ni g mfimnh n gh Nni. i¨hq h p ¨h
g qgn n bp ¨ ¨h hn g¨g gh nfgnq §hg minqngh
( [p gh ¨ig. g giq b¨g+ppK hph g qgn n ge h¨i
n ¨ pniq¨gnp ¨p e¨f¨gnp n ep §L ¨ f¨ ¨fgnigL ni ¨p
pgimigi( [g nh png ii gn g if¨L qmnig¨pg g¨h n pehg¨gnp ¨p ¨g¨
ngnp g minhfgni fpig¨h p pgip¨gnp¨ iqp¨ gi§fp¨h( See;ip A(
:¨i. A Default-Logic Paradigm for Legal Fact-Finding. ¢ Z<A[V`=A[}? Z( ¥£.
¤# 6¤##4 6hg¨gp g¨g ¨gi gi¨ph¨gp g npgpg n ¨ ifh pgn ¨ n qn
n bqm¨gnp gih.K ¨g+pp ¨p § p ¨h bg minhh n IppG
¨qgg ep gn gnh giqp¨ minmnhgnph 6hhfh n ¨g4 n ¨ ¨
qm¨gnp gi gn N g ep h ie¨pgK4(
( YAW WA`T­. V`=\D{`TW`\A` {`A A`}\=?:[??`T?}\_= ¤ 6g (
¥¥4(
¢ AM. U. INT’L L. REV. ¬£¢¥
mf§ N¨i p pnp+¨hg giqh.K q§p ¨ bmnL
¨p¨Lhh(K A¨hq h ¨ igjf n N¨g h nphi ¨p Mhhe
i¨p §L mnhgehg. }¨igh¨p ¨ qgnnnL. np ig¨pgL ¨p
n¨ nip(¥# \nqh. np n g ¨iL Mmnppgh n ¨
i¨hq. hg¨g g bpngnp g¨g g npL ni ¨g Nni p g
enmqpg n g ¨N h nK h ¨ b¨¨L(K¥¥ \ ¨if. b§p
g n¨ niq h ¨ fqpg ¨h gn g i¨ge Nnig ¨p
qmnig¨p n nqmgp h¨ge infph. ngp ¨p p¨igf¨g ¨p
fpnphnfh fqpgK g¨g nh gn bg eiL inng ¨p pie n g
Nn minp(K¥¤ = inng ¨p pie n pgip¨gnp¨ iqp¨ ¨N
¨h §p egq+pgi ¨p ¨q ¨g ¨enp qmfpgL n g q¨p
mimgi¨gnih n pnfh iqh( = i¨egL n g iq n pn
fhgh g mfimnh n ¨enp qmfpgL(
[pgip¨gnp¨ iqp¨ ¨N N¨h nfp Ng g mnhg+?np:ni
:¨i gi¨h( = mfimnh n gh gi¨h N¨h gn mfph g pef¨h
ihmnph§ ni g ¨i+h¨ ¨gingh nqqgg fip g :¨i(¥£
?p pgip¨gnp¨ iqp¨ ¨NGh pmgnp. gh q¨p npip ¨h §p
gn minigJ g minhfgnp n gnh Nn §¨i i¨gi ihmnph§gL
ni g hp ¨p nqq¨p n g ¨gingh nqqgg( = }
Cinhfgni ¨g g [pgip¨gnp¨ Vg¨iL =i§fp¨ hg¨g
¬g« nqqnp hph n q¨pp q¨ph g¨g ¨N h¨ png hgnm Ng g
mfphqpg n mggL iqh §L gg mnm( [g qfhg ¨hn i¨ qp Nn
mnhhhh gqheh n i¨g mnNi ¨p q¨ §i¨g ¨p npig fh
n g gn hg p qngnp eh N ¨e pn nq p g Nni fpgnf(¥¢
( A¨i ( Cnhpi. Legal Formalism, Legal Realism and the Interpretation
of Statutes and the Constitution. £ }?`:( A`?( W( A`;( ¥. ¥#+¤ 6¥4(
¥#( `¨i ~npqi. Perelman’s Contribution to Legal Methodology. ¥¤ T(
Y®( W( A`;( £¥. ¢##+#¥ 6¥ 4 6b=  qfq ginf N g igjf n
g }¨igh¨p ¨mmin¨ Mmihh gh p qi¨p ¨ gniL N¨h ¨ qneqpg
¨ I¨ i¨hq(GK4(
¥¥( Dei:( \nqh. The Path of the Law.  ~(<( W(A`;( . # +# 6¥4(
= gMg h nip¨L ¨p ¨ihh ei ¨g g ~nhgnp <peihgL ?nn n W¨N
np Z¨pf¨iL . ¥(
¥¤. Id.
¥£( <(?( e( ]ip. Zfqpg. ¥¥ 6[pgG V( =i§( Dg( ¥. ¥¢4.
ggmh%%NNN(n(ne%ii%i%Vg¨iLªW¨N%m%T=ª;n+[(m(
¥¢( An§ig \( Z¨hnp. Opening Statement Before the International Military
Tribunal. AD~`A= \( Z}Y?DT }=A(. ggmh%%NNN(in§ig¨hnp(ni%hm+¨p+
Nigp%nmpp+hg¨gqpg+§ni+g+pgip¨gnp¨+qg¨iL+gi§fp¨% 6¨hg ehg
¤#¥« BOUNDARIES AND INTERSECTIONS  
= minhfgnp p Tfiq§i MmgL Mf mihnph p
bmfiL i¨. hgpni¨m. ¨pgni¨. ni hq¨i fpn¨ infgp
g¨hhK ¨p phg¨ nfh np n¨h np ig¨p mnhgnph(¥  =
[pgip¨gnp¨ Vg¨iL =i§fp¨ ¨hn ¨jfgg pef¨h g¨g. hmg
§p +e n¨h. Ni bpng np n g ppi i ¨infp
\gi(K¥
:p pgip¨gnp¨ iqp¨ ¨N N¨h ihfhg¨g p g ¥#h ¨gi
¨qnhg gL L¨ih n niq¨pL. gNn qnh n iqp¨ ihmnph§gL
Ni ¨nmg g npg iqp¨ pgimih 6Z}`4 ¨p g bnpgin nei
g iq gniLK 6C¨ig [[((¤4( =h niqh n ¨ggi§fgnp ¨i
fp¨qpg¨L ipg ¨p Ni pgimig §L pgip¨gnp¨ iqp¨
gi§fp¨h phmi §L i¨hg. mnL+nipg qgnnnL( _ni
M¨qm. p nphgifp Z}`. g [pgip¨gnp¨ }iqp¨ =i§fp¨ ni
g _niqi ®fnh¨e¨ 6[}=®4 i np g Nnih n g <(T(
?ig¨iL+]pi¨. Nn qpgnp g qmnig¨p n §ipp gn
fhg b¨ gnh Nn ¨e p¨ p hinfh en¨gnph n
pgip¨gnp¨ fq¨pg¨i¨p ¨N. N¨gei g q¨ppi p N gL
q¨L ¨e mimgi¨g. ni m¨igm¨g p g mimgi¨gnp n gnh
en¨gnph(K¥ =h fhg¨gnp. N nh png nq inq g
=i§fp¨Gh hg¨gfg. p¨gh g Mm¨phe hnm n Z}`¥ ¨p g
mnL fpiLp g gn i¨ g q¨p mimgi¨gnih n ¨gingh(
_figiqni. g Cinhfgni n g [}=® i¨f¨L inmm
pgqpgh ¨¨phg nN+i¨pp n¨h gn nppgi¨g np g b§
Zfp ¤¥. ¤#¥4(
¥ . Göring ¨g ¤+ 6pngp g npL mnhgnph g minhfgnp nfh np
pf g bEqgi [[[. ;[. ¨p ;[[ n g A?\ ¨p ¨ ngi qq§ih n g ?{.
pfp ¨ n¨ imihpg¨geh ¨p ¨pgh. npni¨iL ni ngiNhK4(
¥. See id. ¨g £#. £¤  6M¨qpp g ¨hh n ?¨g. niqi mihpg n g
Ah§¨p ¨p Vphgi n `npnqh. ¨p ;np C¨mp. niqi }¨pni ¨p
imihpg¨ge p =fiL. Afhh¨. ¨p fhgi¨4(
¥( Cinhfgni e( =¨a. }¨h Tn( [=+¢+¥+. Zfqpg. U ¥# 6[pgG }iq( =i§(
ni g _niqi ®fnh¨e¨ ZfL ¥ . ¥4(
¥( Dp g Mm¨phe ¨i¨gi n Z}` ¨h ¨ qn n ¨§gL. see generally
Vn¨q `( ~¨¨i. Just Convict Everyone! – Joint Perpetration: From =¨a to
?g¨a and Back Again.  [T=GW}A[V( W( A`;( ¤£ 6¤##4 6hi§p g Mm¨phe
¨i¨gi n Z}` ¨h ¨ qn n ¨§gL4( Dp g mfimnh gn p qmfpgL p ¨hh n
pn. §L np n g q¨p i¨gnih n Z}`. seepgnpn }¨hhh. La Communauté
Internationale et Le Génocide, in W` {AD[= [T=`AT=[DTW < ?`A;[}` {` W
C[9. {` W Z<?=[;` `= {< {0;`WDCC`V`T= + V0WT]`? V[}\`W ;[AWW® ¥£
6Cnp (. ¥¥4(
 AM. U. INT’L L. REV. ¬£¢¥
h(K¥
?nqgp hq¨i ¨p § h¨ ¨§nfg g ¨nmgnp n g bnpgin
nei g iq gniL.K p m¨igf¨i gh e¨i¨gnp n bnpgin nei g
ni¨pJ¨gnpK 6bDi¨ph¨gnphiih¨gK4. enm §L }¨fh
AnMp(¤# = npmg n bnphh §L eigf n ni¨pJ mnNi
¨mm¨i¨gfhK¤¥ ¨h g nphh n§ge n i¨p g biqp¨
§p g hK 6b?i§ghg"giK4( AnMp qm¨hJ bg
qq¨g ¨fh ( ( ( N¨h g ipgL ph minhh p Zifh¨q
¨¨phg n `q¨pp. ¨ q¨p mimgi¨gni n qfii ¨¨phg ZNh p
g T¨J i¨(K¤¤ {hp gn i¨ g q¨hgiqph n iqh
mimgi¨g ginf nqmM ni¨pJ¨gnph. AnMpGh gniL N¨h fhf
gn ¨en qmfpgL p ig¨p +min mng¨ ¨hh p fihgnph
g¨g ¨mg bDi¨ph¨gnphiih¨g(K =h ¨hh pf g gi¨
n ipgp¨Gh qg¨iL Zfpg¨ §L g ~fpnh ih }nfig n mm¨h p
¥ ¤£ g ¨qnfh Mauerschützen¤¢ gi¨ p ]iq¨pL p ¥¢ g
Cife¨p ?fmiq }nfigGh npegnp n niqi Cihpg §ign
_fqni¤  ¨p qni ipgL. g ~i¨J¨p ?fmiq }nfigGh
npegnp n ¨p M+mihpg¨ } n ?g¨ p ¨ +min
¥( C¨L¨q ¨e¨p o Vni¨ Znphnp. International Criminal Tribunal for the
Former Yugoslavia. in =\`]`TD}[{` ?=<{[`?A`{`A ¢¢¥. ¢¢£ 6?¨qf =nggp o
C¨f A( ~¨iginm h(. ¤##4(
¤#( }¨fh AnMp. El Dominio de Organización Como Forma Independiente de
Autoría Mediata.  A`;[?= {` `?=<{[D? {` W Z<?=[}[ ¤¢¤ 6¤##4 ¬ip¨gi
AnMp. El Dominio de Organizacíon](
¤¥( [p ]iq¨p. b?gi¨g¨gp q A¨qp ni¨ph¨gnihi V¨g¨mm¨i¨g(K
¤¤( AnMp. El Dominio de Organizacíon. supra png ¤#. ¨g ¤¢¤(
¤£( }&q¨i¨ T¨np¨  m¨nph p n }iqp¨ L }niinp¨ _i¨ 
¨ }¨mg¨ _i¨ 6?¨¨ }(4 ¬T¨gnp¨ }¨q§i n mm¨h np }iqp¨ ¨p
}niignp¨ _i¨ V¨ggih n g _i¨ }¨mg¨«. %¥¤%¥ . b}¨h ¨¨phg Zni
A¨¨ ;¨ g ¨(.K ~fgp n Zfihmifp ¬~ngp  Zfihmifp¨«.
?pgp¨ }¨fh¨ 6¥£+¢+¤ 4 6i(4( = hpgp N¨h npiq §L g
ipgp¨p ?fmiq }nfig( See }nig ?fmiq¨  Zfhg¨  ¨ T¨p ¬}?ZT«
¬T¨gnp¨ ?fmiq }nfig n Zfhg«. £#%¥¤%¥. W¨ WL ¬W(W(« 6=(¥++ £4
6i(4(
¤¢( ~fphighn ¬~]\« ¬_i¨ }nfig n Zfhg« ZfL ¤. ¥¢.
`T=?}\`[{<T]`T {`? ~<T{`?]`A[}\=?\D_`? [T ?=A_?}\`T ¬~]\?=«
¬{hnph n g _i¨ }nfig n Zfhg p }iqp¨ V¨ggih« ¢#. ¤¥ 6]i(4
6¨mmLp AnMpGh gniL p m¨i¨i¨m £4(
¤ ( }nig ?fmiq¨  Zfhg¨  ¨ Am|§¨  Ci| ¬}?ZA« ¬?fmiq }nfig
n Zfhg n g Amf§ n Cif«. ?¨¨ Cp¨ `hm¨ ¬?m¨ }iqp¨ Annq«.
mi(  ¤##. `Mm( (;( ¥+¤##¥. ¢¤ 6Cif4(
¤#¥« BOUNDARIES AND INTERSECTIONS 
niifmgnp ¨h p ¤#¥¤(¤  gh hnph h¨i ¨ nqqnp mnL
mfimnh n pp qmfpgL n +e pef¨h Nn mimgi¨g
i¨e iqh( =h ¨hh ¨hn pene ¨i pfq§ih n egqh ¨p
g p gn pgL npig iqp¨ ¨gh Ngp ¨ Ni m¨ggip n
ni¨pJ iqp¨gL(
[pgip¨gnp¨ iqp¨ ¨N mfihf g n¨ n pp qmfpgL ep
gn g mnpg n fhgLp qg¨gnph gn ¨ p¨pgGh igh( [p Tadi!.
g [}=® ¨p¨LJ ¨qh n ¨ §i¨ n g ig gn ¨ ¨i gi¨ fpi
ig ¥¢ n g [pgip¨gnp¨ }nep¨pg ni }e ¨p Cng¨ Agh.
ig  n g `finm¨p }npepgnp n \fq¨p Agh. ¨p ig
¤¥ n g ?g¨gfg n g [}=®. ¨p g n§hie g `finm¨p }nfig n
\fq¨p Agh 6`}g\A4 ¨p g [}=® nmi¨g p bipg
ifqhg¨ph(K¤ <p g `}g\A. N ¨h Ng nip¨iL
iqp¨h. g [}=® bh ¨f¨gp iqh N ¨i nphi hn
nii ¨h gn N¨ii¨pg fpeih¨ fihgnp ( ( ( g [pgip¨gnp¨
=i§fp¨ h. p ig¨p ihmgh. nqm¨i¨§ gn ¨ qg¨iL gi§fp¨.
N ngp ¨h qg igh n f minhh ¨p qni ppg ifh n
ep(K¤ : g Nnf § fp¨i gn pi¨J gh hg¨gqpg gn
g Nn n pgip¨gnp¨ iqp¨ ¨N. g Nnf § fpNh gn pni
g¨g gi h ¨p pgiph gphnp §gNp g igh n ¨ p¨pg gn ¨
¨i gi¨. ¨p ¨ iqp¨ minfi g¨g ¨phNih gn qmfpgL ¨h ¨ q¨p
npip(
=h pgip¨gnp¨ iqp¨ ¨N ¨mmin¨ h p npgi¨hg gn g [}ZGh
fihmifp np hg¨g ihmnph§gL(¤ _N f¨ nfqpgh ¨e
Mmihh gh nmmnhgnp qni njfpgL g¨p g hm¨i¨g nmpnp
n Zfh V{np¨ ¨p ;ni¨ p Erdemovi!
=i h g eN g¨g pgip¨gnp¨ ¨N hnf hg¨p gh inq hn¨
mnL ¨p gh eN ¨h §p ¨igf¨g §L g [pgip¨gnp¨ }nfig n
Zfhg p g ?nfg :hg i¨ }¨hh. Ni g h hg¨g g¨g b¬«¨N Mhgh.
g h h¨. gn hie ¨ hn¨ p §fg mihL ni g¨g i¨hnp g ¨p n hn
npL ginf ¨p Ngp g qgh n gh nNp hmp(K : ¨i n g
nmpnp g¨g gh hm¨i¨gnp n ¨N inq hn¨ mnL h p¨mmnhg ¬p
¤( ?(=(_( C ¢#%V]. A¨gni Vp( Zn¨jfq ~¨i§nh¨. ¥(¥¤(¤#¥¤. £ 6~i¨J4(
¤( Cinhfgni e( =¨a. }¨h Tn( [=+¢+¥+=. {hnp np g CinhfgniGh
Vngnp Ajfhgp CinggeV¨hfih ni ;gqh ¨p:gphhh. U ¤ 6[pgG }iq(
=i§( ni g _niqi ®fnh¨e¨ f( ¥#. ¥ 4(
¤. Id.
¤. See infra C¨ig [[((¤(
 AM. U. INT’L L. REV. ¬£¢¥
i¨gnp gn pgip¨gnp¨ iqp¨ ¨N« ( ( ( ¨g g qfpm¨ e. iqp¨
¨N ¨p iqp¨ mnL ¨i nhL pgigNp( =i h pn i¨hnp NL gh
hnf § ¨pL ipg p pgip¨gnp¨ iqp¨ ¨N(£#
[p hfq. pgip¨gnp¨ iqp¨ ¨N §¨hh gh mnL gn p qmfpgL
np g i¨egL n pgip¨gnp¨ iqhc¨ gppL g¨g ¨h png §p
qqfp gn ighq(£¥ = nnNp hgnp N Mmni g
i¨hnpp §p gNn ig¨ pgip¨gnp¨ iqp¨ ¨N ppne¨gnph
Z}` ¨p g bnpgin nei g iq gniL(K
2. Establishing the Legal Premise: Dialectic Reasoning
]ep pgip¨gnp¨ iqp¨ ¨NGh i¨hg p¨gfi. N¨g ph n ¨
miqhh Nnf ¨mminmi¨gL ihmnp gn gh mnL n§geh
}ig¨pL. ¨p Mm¨phe ¨ miqh g¨g ¨nNh iqp¨ npfg gn
§ ¨hi§ gn gh q¨hgiqp. fhg ¨h g h ¨hi§ gn gh ig
mimgi¨gni( =Nn ¨ ppne¨gnph Ni pginf gn ¨e gh
n¨ g npg iqp¨ pgimih ¨p g bnpgin nei g iq
gniL(K
a. Joint Criminal Enterprise (JCE)
:p g [}=® pginf g pngnp n Z}` ni nqqnp iqp¨
mfimnh.£¤ gh q¨p n§ge N¨h gn ¨i¨giJ qni npfg ¨h
mipm¨ mimgi¨gnp( mm gn pn. Z}` ni ¨ mnig¨ gn
pi¨J hm pgpg ¨p ¨mmL g gn ¨ m¨igm¨pgh p g nqqnp
m¨p(
£#( Cinhfgni e( `iqnea. }¨h Tn( [=++¤¤. Znpg ?m¨i¨g Dmpnp n
Zf V{np¨ ¨p Zf ;ni¨. U  6[pgG }iq( =i§( ni g _niqi
®fnh¨e¨ Dg( . ¥4(
£¥. See ~¨¨i. supra png ¥. ¨g £#¥+#¤ 6¨ifp g¨g g mfimnh n pgip¨gnp¨
iqp¨ gi¨h h ¨f¨ge p p¨gficgn giqp Ngi hnqnp h ppnpg
ni fgLci¨gi g¨p mng¨4 see also Zp¨ [( =fipi. Defense Perspectives on
Law and Politics in International Criminal Trials. ¢ ;( Z( [T=GWW(  ¤.  ¤ 6¤##4
6gp g ¨f¨ge 6¨h nmmnh gn mng¨4 p¨gfi n pgip¨gnp¨
iqp¨ gi§fp¨h4(
£¤( Cinhfgni e( _fifp'¨. }¨h Tn( [=+ +¥%¥+=. Zfqpg. UU ¤¥#+¥ 6[pgG
}iq( =i§( ni g _niqi ®fnh¨e¨ {( ¥#. ¥4 6ipg¨gp §gNp
iqp¨ ¨§gL ni ¨gp Ng ¨ nqqnp iqp¨ mfimnh ¨p ¨p ¨p
¨§ggp4( = npmg n Z}` N¨h Mm¨p ¨p gh hnm N¨h Mm¨p p
Cinhfgni e( =¨a. }¨h Tn( [=+¢+¥+=. Dmpnp ¨p Zfqpg. U ££ 6[pgG }iq(
=i§( ni g _niqi ®fnh¨e¨ V¨L . ¥44(
¤#¥« BOUNDARIES AND INTERSECTIONS 
= [}=® mm¨h }¨q§i g¨ g pngnp n Z}` p Tadi!(
=¨a N¨h ¨ qq§i n m¨i¨qg¨iL nih Nn ¨g g e¨ n
Z¨ha Np e qp Ni ( : g =i¨ }¨q§i nfp
gi N¨h png pnf ep gn hg¨§h g¨g =¨a ¨ m¨igm¨g
p g ph.££ g mm¨h }¨q§i h¨i( [g hg¨g bg npL
i¨hnp¨§ npfhnpK N¨h bg ¨iq infm gn N g mm¨pg
§np  g e qp p Z¨ha(K£¢ =¨aGh ¨§gL qi
inq h m¨igm¨gnp p ¨ iqp¨ pgimih( =i ¨gnih n Z}`
Ni eh 64 Z}` [. bNi ¨ n+p¨pgh. ¨gp mfihf¨pg gn ¨
nqqnp hp. mnhhhh g h¨q iqp¨ pgpgnpK£  64 Z}` [[. ni
bInppgi¨gnp ¨qmG ¨hhK£ ¨p 64 Z}` [[[. npipp b¨hh
penep ¨ nqqnp hp gn mfihf np nfih n npfg Ni
np n g mimgi¨gnih nqqgh ¨p ¨g N. N nfgh g
nqqnp hp. N¨h peighh ¨ p¨gfi¨ ¨p nih¨§
nphjfp n g gp n g¨g nqqnp mfimnh.K£ d mihL
g §¨hh np N =¨a N¨h npeg(£
= [}=® ¨h §p igJ ni g Tadi! hnp np q¨pL
infph.£ §fg g p¨ffi¨g ¨p Mm¨p qn n ¨ ¨§gL Ng
¨i+i¨p nphjfph. ¨h qnphgi¨g §L ngi ad hoc gi§fp¨hG
¨nmgnp n Z}`( g g ?m¨ }nfig ni ?ii¨ Wnp. g
minhfgnp fh Z}` p eiL hp pgqpg g mihpg gn g
}nfig. ep hi§p ¨ nqqnp mfimnh g¨g N¨h png iqp¨ mi
h¢#c¨p ppne¨gnp g¨g N¨h ¨hn igJ(¢¥
££( Cinhfgni e( =¨a. }¨h Tn( [=+¢+¥+=. Dmpnp ¨p Zfqpg. U ££(
£¢( Cinhfgni e( =¨a. }¨h Tn( [=+¢+¥+. Zfqpg. U ¥£ 6[pgG }iq( =i§(
ni g _niqi ®fnh¨e¨ ZfL ¥ . ¥4(
£ . Id. U ¥(
£. Id. U ¤#¤ 6pfp ¨hh p N g ¨fh  ¨ mnhgnp n ¨fgnigL
Ngp ¨ i¨iL. fhf¨L penep gnh ifppp nppgi¨gnp ¨qmh4(
£. Id. U ¤#¢ 6pginfp p mi¨g. dolus eventualis ¨h ¨ niq n pgip¨gnp¨
iqp¨ ihmnph§gL4(
£. Id. U ¤£¤(
£( }ighq i¨p inq g fpnpepgnp¨ qgnnnL gn g gi¨g gn g
mipm n pef¨ ¨§gL( See ][{`DT ~D? `= W(. _DAV? D_
A`?CDT?[~[W[=® [T [T=`AT=[DTW }A[V[TW W: ¥+¥ 6¤#¥£4 Zph {( Dp.
Three Conceptual Problems with the Doctrine of Joint Criminal Enterprise.   Z(
[T=GW}A[V( Z<?=( .   6¤##4(
¢#( Cinhfgni e( =¨Lni. }¨h Tn( ?}?W+#£+#¥+[. [pgqpg. UU ¤£+¤¢ 6?m(
}g( ni ?ii¨ Wnp. V¨i( . ¤##£4(
¢¥. See ~D? `= W(. supra png £. ¨g ¥£¤ h also Znp A(:({( Znph g ¨(.
¥## AM. U. INT’L L. REV. ¬£¢¥
= [pgip¨gnp¨ }iqp¨ =i§fp¨ ni AN¨p¨ 6[}=A4 ¨hn
¨nmg Z}`. gnf g minhfgnp gnn gq gn pnimni¨g g ¨
pnegL( =h gq ¨ h fpihg¨p¨§. ¨h g ¨g+pp nqmg
ni g =i§fp¨Gh ihg ¨h ¨iL hg¨§h ¨ ¨h n pn
gini. g [}=A  png ¨e ¨ mihhp p gn i¨geL Mm¨p
g ¨N(¢¤ \nNei. hp g =i§fp¨ ihg inpJ Z}` ¨h ¨ niq
n iqp¨ ¨§gL p ¤##¢. minhfgnih ¨e pen g p ¤# n gi
¤ pgqpgh(¢£ Z}` ¨ fpnf§gL ¨p pgn g g¨hg n
minhfgnih p g ad hoc gi§fp¨h(
[p pn ¨hh. Z}` ¨g¨gh hg¨§hp pn¨ pgpg §L
¨nNp dolus specialis gn § pii inq g ¨gegh n g infm
¨h ¨ Nn( Cinep hm pgpg h ¨ fg g¨h( [g h fpL g¨g
hf pgpg N § ¨iL Mmihh §L ¨p ¨fh ni nmpL hfhh
p ¨p n¨ q¨ppi. hf ¨h p g ¨h n g T¨Jh fip g ¥¢¤
The Special Court for Sierra Leone: A Defence Perspective. ¤ Z( [T=GW }A[V( Z<?=(
¤¥¥. ¤¤  6¤##¢4 6¨ifp g¨g g ¨gnph n g p¨pgh Ni png p figi¨p
n ¨ npg iqp¨ pgimih4(
¢¤( ~`=A[}` [( ~DT_y. =\`A`W=[DT?\[C~`=:``T ?==` T{ [T{[;[{<W
A`?CDT?[~[W[=® _DA [T=`AT=[DTW }A[V`? ¥£¥ 6¤##4(
¢£. See Cinhfgni e( VfpL¨if¨i¨q¨. }¨h Tn( [}=A+#¤++[. qp
[pgqpg. UU  #.   6Zfp ¥£. ¤#¥¤4 see also Cinhfgni e( Tq§¨g. }¨h Tn(
[}=A+ +¥_+[. ?np qp [pgqpg. U £ 6V¨L . ¤#¥¤4 Cinhfgni e(
Tg¨¨pJN¨. }¨h Tn( [}=A+++[. ?np qp [pgqpg. U £ 6V¨i( £#.
¤#¥¤4 Cinhfgni e( TJLq¨p¨. }¨h Tn( [}=A+##+  +C=. qp [pgqpg.
U   6V¨i( ¥. ¤#¥#4 Cinhfgni e( Ti¨§¨gN¨i. }¨h Tn( [}=A++ ¢+=. qp
[pgqpg. UU ¥¢. ¢ 6mi( ¥¢. ¤##4 Cinhfgni e( ?g¨n. }¨h Tn( [}=A+#¢+¥+
[. qp [pgqpg. UU ¥. ¤£ 6Zfp ¤£. ¤##4 Cinhfgni e( T¨qn. }¨h
Tn( [}=A+#¥+£+[. ?np Aeh qp [pgqpg. U ¥  6{( ¥¥. ¤##4
Cinhfgni e( ~¨¨i¨¨J¨. }¨h Tn( [}=A+# ++[. qp [pgqpg. UU ¥. ¤ 
6{( ¥. ¤##4 Cinhfgni e( ApJ¨n. }¨h Tn( [}=A++£¥+[. ?np qp
[pgqpg. U  6_§( ¥. ¤##4 Cinhfgni e( Y¨iqi¨. }¨h Tn( [}=A++¢¢+[.
qp [pgqpg. UU ¢. £#. ¢. . ¤ 6f( ¤¢. ¤## 4 Cinhfgni e( ?ifpn.
}¨h Tn( [}=A+# +¢+[. }niipfq n [pgqpg. UU ¤.  ¥. ¢ 6ZfL ¤¥. ¤## 4
Cinhfgni e( VfpLhL¨¨. }¨h Tn( [}=A+# ++[. [pgqpg. UU . ¥¤. ¤. ¢¥
6ZfL ¤#. ¤## 4 Cinhfgni e( ~fL§¨ifg¨. }¨h Tn( [}=A+# + +[. [pgqpg. U 
6Zfp ¥. ¤## 4 Cinhfgni e( <NpLq¨p¨. }¨h Tn( [}=A+# +£+[. [pgqpg.
UU ¥¢. ¤¥. £ 6Zfp ¥#. ¤## 4 Cinhfgni e( VfpL¨h¨i. }¨h Tn( [}=A+# ++[.
[pgqpg. U ¤ 6Zfp . ¤## 4 Cinhfgni e( Tg¨NffiiL¨Ln. }¨h Tn( [}=A+# +
¤+[. [pgqpg. U  6V¨L ¤. ¤## 4 Cinhfgni e( ]¨gg. }¨h Tn( [}=A+##+¥+
[. qp [pgqpg. UU .  6V¨L ¥#. ¤## 4 Cinhfgni e( ­i¨pLi¨Jn. }¨h
Tn( [}=A+#¥+£+[. qp [pgqpg. U ¢ 6V¨i( . ¤## 4 Cinhfgni e( Y¨§f¨.
}¨h Tn( [}=A++¢¢~+[. qp [pgqpg. UU   . ¥ 6Dg( ¥. ¤##¢4 Cinhfgni
e( ?q§¨. }¨h Tn( [}=A+#¥++[. qp [pgqpg. UU ¥. ¤£ 6V¨L ¥#. ¤##¢4(
¤#¥« BOUNDARIES AND INTERSECTIONS ¥#¥
:¨pph }npip(¢¢ [ ¨p ¨fh ¨p § ¨i¨giJ ¨h np n
q¨pL ¨ih p g q¨piL n ¨ pn¨ pgimih. g minhfgnp
qg § hm¨i ¨ g¨ pfihnp pgn h hg¨g n qp(¢ h ~np¨
hgihhh.
¬=« ¨fh ¨i fpi npg iqp¨ pgimih ph gn ¨e ¨
pn¨ pgpg. §fg g mhLnn¨ qpg h h¨i §L g qq§ih
n gh pgimih( =fh. g h qf ¨hi gn qnphgi¨g g¨g g ¨fh
h¨i g hm pgpg Ng ngi mimgi¨gnih g¨p gn mine  ¨np
pgp gn hginL g g¨ig infm §L h ¨gnph(¢
b. Control Over the Crime
= [pgip¨gnp¨ }iqp¨ }nfig 6[}}4 ¨nmg ¨ ipg
q¨phq n ¨ggi§fgnp p ¨hh Ng qfgm mimgi¨gnih g
bnpgin nei g iqK gniL( ¢ [g N¨h pginf gn ipg¨g
mipm¨ ¨p ¨hhniL ¨§gL. ¨nNp ni ¨ iqng ¨pg p ¨p
ni¨pJ iqp¨ ¨mm¨i¨gfh gn § gi¨g ¨h ¨ mipm¨ npi
i¨gi g¨p ¨p ¨hhniL(¢
nip gn AnMpGh gniL. nfi q¨p npgnph hg¨§h ¨
mimgi¨gni ¨h npgin nei ¨ iq( =h npgnph ¨p § e
pgn gNn eh n§ge ¨p hf§ge( g g n§ge e. g
¢¢. But see Cinhfgni e( T¨q¨p¨. }¨h Tn( [}=A++ ¤+. mm¨h
Zfqpg. U  ¤¤ 6Tne( ¤. ¤##4 6pngp ¨p Mmgnp Np g p¨pgh. ¨h ¨
ihfg n g p¨gfi n gi ¨gegh. Mmihh pn¨ pgpg p ¨p fpfhf¨L
¨i q¨ppi g¨g m¨ g ¨h p g L n g q¨4( _ni g :¨pph
}npip ¨p ¨ nqmgpg nqm¨gnp n nfqpgh npg¨pp  ¨gn
nphhnph n pn¨ pgpg. see Z`A`V® TDY`? o ]`D__A`® CA[{\V.
T­[?V ¥¥+¥¢  _DA`[]T CDW[}®. :A T{ A}[W {[?}A[V[T=[DT ¥¥#£.
¥¥¤  6¥¥4(
¢ . See also Cinhfgni e( Yihga. }¨h Tn( [=++££+=. Zfqpg. U ££ 6[pgG
}iq( =i§( ni g _niqi ®fnh¨e¨ f( ¤. ¤##¥4 6npfp g¨g Yihga
bm¨igm¨g p ¨ npg iqp¨ pgimih gn  g ~nhp¨p Vfhq qg¨iL+¨
qp inq ?i§ip¨K4( = hnp N¨h npgineih¨ ep g ¨§hp n
qpgh gn qnphgi¨g hm pgpg( [p ¨g. g mm¨h }¨q§i ieih gh
pp ¨p npf Yihga qiL ¨ pnN g¨g ¨ pn¨ iqp¨
pgimih N¨h fpiN¨L 6¨p ¨p ¨§ggp4( See Cinhfgni e( Yihga. }¨h Tn(
[=++££+. Zfqpg. UU ¥£ +£ 6[pgG }iq( =i§( ni g _niqi ®fnh¨e¨ mi(
¥. ¤##¢4 6ieihp g npgineih¨ gi¨ nfig hnp4(
¢( ~DT_y. supra png ¢¤. ¨g ¥£ +£(
¢( Cinhfgni e( Wf§¨p¨ {Ln. [}}+#¥%#¢+#¥%#. {hnp np g
}npiq¨gnp n }¨ih. U ££# 6Z¨p( ¤. ¤##4(
¢. Id. U £¥(
¥#¤ AM. U. INT’L L. REV. ¬£¢¥
npgnph ¨i 64 g mimgi¨gni qfhg ¨e g mnNi n nqq¨p
¨p 64 g ni¨pJ¨gnp qfhg § g¨ inq g ¨ nii(¢ =
ihg npgnp h if¨ gn hg¨§h nqp¨p nei g fpgnph n
g ni¨pJ¨gnp ¨p g hnp h eg¨ gn nphn¨g g¨g npgin(
=ngi. gL nphggfg bg §¨h hfmmnig g¨g N ¨nN g
hgi¨g hfmini e 6pig mimgi¨gni4 gn L ¨p nphn¨g
g nqp¨p nei g gng¨gL n g iqp¨ hgifgfi(K #
= hf§ge e pfh 64 g fp§gL n g ig
mimgi¨gni ¨p 6e4 g  e n ¨e¨¨§gL ni i¨phh n g
ig mimgi¨gni gn ¨gf¨L nqqg g iq( ¥ =h hf§ge
npgnph ¨ Ng g bnphjfph n g ¨fgnq¨ggL n g
iqp¨ ¨mm¨i¨gfh.K ¨nip gn N bg npfg n g ig
mimgi¨gni N fgq¨gL mp np h%i nNp N(K ¤ \nNei. 
 ni h h png gn Mfg g ¨g. g N ¨ gn ¨ bhf§hggfgnp
Ng ¬¨p«ngi mihnp Ng ¨ ¨ii mihmnhgnp gn ¨iiL nfg g
npfg(K £ [p hfqq¨iL. g bnpgin nei g iqK gniL h ¨p
¨mm¨i¨gfh Ng ¨ bmf¨i fpgnppK g h b¨g g hmnh¨ n g
Iq¨p §pGK ¨p nphggfgh b¨p ni¨pJ¨gnp ¬g¨g« gini fpfih
¨  g¨g h pmppg inq g e¨i¨§ pggL n gh qq§ih( [g
Nnih I¨fgnq¨g¨L.G p ¨ q¨ppi g¨g g pggL n g ¨gf¨
Mfgni h iie¨pg(K ¢
c. Dialectic Reasoning
[pgip¨gnp¨ iqp¨ ¨N ¨nmg Z}` ¨p g bnpgin nei g
iq gniLK gn m ¨e gh mnL mfimnh n iqp¨Jp
iqng mimgi¨gnp n pn(
= ¨ miqh n bmimgi¨gnpK ¨h §p q¨pL Mm¨p
ginf dialectical i¨hnppcN h bphh¨iL Np g f.
§L gninf ¨p ngp nqmM ¨ifqpgh. qfhg i¨geL hg¨§h ¨
¢( }nig ?fmiq¨  Zfhg¨  ¨ Am|§¨  Ci| ¬}?ZA« ¬?fmiq }nfig
n Zfhg n g Amf§ n Cif«. ?¨¨ Cp¨ `hm¨ ¬?m¨ }iqp¨ Annq«.
mi( . ¤##. `Mm( (;( ¥+¤##¥. ¢¤ 6Cif4(
 #. Id. ¨g £¢(
 ¥. Id.
 ¤. Id. ¨g £ (
 £. Id.
 ¢( }W<? AD9[T. <=DAx ® {DV[T[D {`W \`}\D `T {`A`}\D C`TW ¤¤
6¤###4 ¬ip¨gi AD9[T. <=DAx ®{DV[T[D«(
¤#¥« BOUNDARIES AND INTERSECTIONS ¥#£
q¨ni miqh hiep ¨h ¨ minmi i¨gnp¨ ni ¨ ¨ npfhnp(K  
{¨g¨ i¨hnpp ¨pnNh g¨g hnqgqh g gphnp
§gNp N¨g h ¨ ¨p N¨g h i¨hnp¨§ ijfih ¨ §¨¨p
hnfgnp §gNp g gNn( [g igh g minmnhgnp g¨g npL ginf
g h¨h n niq¨hq ¨p ¨ hnp § bi¨gnp¨K ni bn¬¨«(K
{¨g¨ i¨hnpp mineh g¨g png ¨ pnN h
qnphgi¨ge. §fg bi¨hnpp ngp minh inq nmpnph g¨g ¨i
§e gn § gif ni min§¨§L gif(K  =h qgn n i¨hnpp
nphhgh n bg h¨i ni ¨ npepp hnfgnp. g¨g ¨p hg¨§h
f¨ m¨ §¨fh g h. ¨g g h¨q gq. i¨hnp¨§ ¨p p
¨ni¨p Ng g ¨N(K 
Z}` ¨p g bnpgin nei g iq gniLK ¨i jfpghhpg¨
M¨qmh n ¨g¨ i¨hnpp nigh gn inp N¨g h hgigL
¨ 6g gMg n ¨ hg¨gfg4 Ng N¨g h i¨hnp¨§ 6i¨p g
bmihnp §pK4( [p g ¨§hp n ¨i gMgf¨ minehnph. g f
g¨h ¨ mnhgnp bpgi nqmgL hf§nip¨g. pni hqmL
nmmnhK  gn g h¨gni. §fg ¨q gn nqmqpg g ¨N( =h h
png npL ¨ ¨ g¨h. b§fg ¨hn mng¨. g¨g n ¨iqnpJp g ¨
nii n h¨ge nip Ng g nqp¨pg ¨h n N¨g h jfg¨§
p ¨ ep peinpqpg(K  mm¨gnp n g ¨N §nqh png qiL
¨ fge minhh. §fg ¨ bnphg¨pg ¨¨mg¨gnp n g ¨ minehnph
gn e¨fh g¨g ¨i p npg p f¨ npgineihh(K#
[p gh ¨g¨ nphgifgnp n Z}`. g [}=® inpJ g¨g bg
=i§fp¨Gh ?g¨gfg nh png hmL 6gi MmihhL ni §L
qm¨gnp4K g qpgh n gh pN b¨gniL n nge
iqp¨gL(K¥ = =i§fp¨ ¨ gn ihnig gn
  ( `¨i ~npqi. Perelman’s Contribution to Legal Methodology. ¥¤ T(
Y®( W( A`;( £¥. ¢¥# 6¥ 4(
 . Id. ¨g ¢#¢(
 ( `Mgi¨g inq g pgnp n ¨g¨ p }\wV C`A`WVT. WD][B<`




¥( Cinhfgni e( =¨a. }¨h Tn( [=+¢+¥+. Zfqpg. U ¥¢ 6[pgG }iq( =i§(
ni g _niqi ®fnh¨e¨ ZfL ¥ . ¥4(
¥#¢ AM. U. INT’L L. REV. ¬£¢¥
64  gnn¨ pgimig¨gnp n g ?g¨gfg 6hm¨L ig ¥4¤
64 = <(T( ?ig¨iL ]pi¨Gh imnig. p N g h hg¨g bg
?ig¨iL+]pi¨ §eh g¨g all mihnph Nn m¨igm¨g p ( ( ( hinfh
en¨gnph n pgip¨gnp¨ fq¨pg¨i¨p ¨N ( ( ( ¨i pef¨L
ihmnph§ ni hf en¨gnphK£
64 b= qni¨ i¨egLK n g ¨gh n g q¨hgiqph¢
6e4 = p png gn bfpihg¨g g i n gi iqp¨ ihmnph§gLK
§L np gq ¨§ ¨h qi ¨ih ¨p ¨§ggnih 
6e4 = bpipg ¨i¨gihgh n q¨pL iqh mimgi¨g p
N¨igq.K N fhf¨L p¨g ¨ mfi¨gL n mimgi¨gnih Ng ¨
nqqnp hp ¨p
6e4 = hgfL n b¨h ¨NK ¨p b¨ N phg¨ph n pgip¨gnp¨
h¨gnpK Ng ¨ eN gn pi fhgnq¨iL pgip¨gnp¨ ¨N(
h p g ¨h n g [}=® p pginfp Z}`. g [}}
nqmqpg ¨p ¨¨mg g mnhge ¨ nii Np g ¨nmg
g gniL n b=¨giih¨g(K = [}} q§i¨ gh gniL. png
§¨fh g ¨ ¨pL gMgf¨ §¨hh p g Anq ?g¨gfg. §fg §¨h np g
}nfigGh pehg¨gnp pgn ¨mmin¨h gn ipg¨g §gNp
mipm¨ ¨p ¨hhniL mimgi¨gnp( nip gn g n§ge
¨mmin¨. g e n npgi§fgnp h g pp iginp p
giqpp ¨hhniL ni mipm¨ ¨§gL( [p npgi¨hg. g hf§ge
gniL h §¨h np g qpg¨ hg¨g n g iqp¨( _p¨L.
b=¨giih¨gK 6gi¨L nqp¨p nei g ¨g4. N¨h mihpg ¨h ¨
hLpghJ niq n g mienfh ¨mmin¨h. N N¨h ¨i¨L
§p b¨mm p pfqinfh ¨ hLhgqh(K# = }¨q§iGh
¤. Id. U ¥(
£. Id. U ¥# 6qm¨hh p nip¨4(
¢. Id. U ¥¥(
 . Id. U ¥¤(
. Id. U ¥£(
( Cinhfgni e( =¨a. }¨h Tn( [=+¢+¥+. Zfqpg. U ¥¢ 6[pgG }iq( =i§(
ni g _niqi ®fnh¨e¨ ZfL ¥ . ¥4(
( AD9[T. <=DAx ®{DV[T[D. supra png  ¢(
. See Cinhfgni e( Y¨g¨p¨. }¨h Tn( [}}+#¥+#¢+#¥%#. {hnp np g
}npiq¨gnp n }¨ih. U ¢¤+¢ 6?mg( £#. ¤##4 6gp =¨giih¨g4(
#( Cinhfgni e( Wf§¨p¨ {Ln. [}}+#¥%#¢+#¥%#. {hnp np g
¤#¥« BOUNDARIES AND INTERSECTIONS ¥# 
¨ifqpg¨gnp i¨g gn g ¨nmgnp n b=¨giih¨gK §¨ih hnq
hgifgfi¨ ihq§¨p gn }¨mgi ¤ n AnMpGh hqp¨ §nn(¥
Zfhg ¨h p g ¨h n Z}`. g [}}Gh i¨p np g bnpgin nei
g iqK gniL ¨h §p npgineih¨( [g h png ¨ fpeih¨L
inpJ qn n ¨§gL. ¨p g }¨q§iGh fhg¨gnp ni gh
¨nmgnp h g hf§g n qf §¨g( `hhpg¨L. g }¨q§i
¨nmg ¨p ¨mmin¨ §L Mfhnp §¨fh g Anq ?g¨gfg pgi
¨nmg g n§ge gniL. pni g hf§ge np. g }¨q§i
npf g ?g¨gfg qfhg ¨e nmg ni npgin nei g iq(¤
:¨p ig¨L n§hie g¨g b¬«g h L g¨g g npmg n
Inqp¨gnp ginf ¨p ni¨pJ¨gnpG nNh gh Mhgp qni gn
mnL nphi¨gnph g¨p gn hgig gnig¨ nphhgpL(K£ \
nmph g¨g b¬«gh pepgnp ¨p §hg § fpihgnn ¨h ¨ i¨gnp gn g
mpnqpnp n IhLhgqG iqc¨ mpnqpnp g¨g ¨h q¨hheL
hmi¨ hp g ¥£#h(K¢
[p ¨nmgp AnMpGh gniL. g [}} ihmnp gn ¨ mnL min§q
hq¨i gn g np §ni g [}=® g p gn phfi g¨g
pgip¨gnp¨ iqp¨ ¨N h jfmm Ng ¨ ifh g¨g q§i¨
¨i+h¨ iqp¨gL gn i¨ g q¨p mimgi¨gnih( = [}} ¨h png
Lg ¨g Ng g qigh n ¨ pn ¨h. §fg g Cinhfgni pen
npgin nei g iq gn ¨i¨giJ Dq¨i ¨ ~¨hi ¨h q¨p
mimgi¨gni n pn p {¨ifi(  = CinhfgniGh mm¨gnp
nih phg pgn nN AnMpGh gniL qg Mm¨p g ¨ miqh
n mimgi¨gnp gn ¨g¨g g hg¨§hqpg n pn¨ pgpg(
A¨gi g¨p miq¨iL iLp np ~¨hiGh Nnih ¨p h. g
}npiq¨gnp n }¨ih. U ££# 6Z¨p( ¤. ¤##4(
¥( AD9[T. <=DAx ®{DV[T[D. supra png  ¢ 6¨ihhp g n§ge gniL
6e pgn n§ge+niq¨ ¨p n§ge+q¨gi¨4. hf§ge gniL. ¨p qM
gnih 6¨qnp N h npgin nei g iq4 p ¨mgi gNn44(
¤( Cinhfgni e( Wf§¨p¨ {Ln. [}}+#¥%#¢+#¥%#. {hnp np g
}npiq¨gnp n }¨ih. U ££(
£( =nq¨h :p. Perpetration through an Organization: The Unexpected
Career of a German Legal Concept.  Z( [T=GW }A[V( Z<?=( ¥. ¥#¥ 6¤#¥¥4
6igJp AnMpGh gniL. pngp g¨g ¨p qmi¨ igi¨ h ¨i§gi¨iL p
p¨gfi4(
¢. Id.
 ( ?gf¨gnp p {¨ifi. [}}+#¤%# +¥ +ppM . CinhfgniGh mm¨gnp
<pi ig  . UU ¤¢¢+¢ 6ZfL ¥¢. ¤##4(
. Id. UU ¤#+(
¥# AM. U. INT’L L. REV. ¬£¢¥
minhfgnp eng nphi¨§L qni ¨ggpgnp gn ¨p ¨hi g¨hc
giqpp g fpjfhgnp¨§ mnhgnp n ~¨hi eh+$+eh eiL
phg¨p n qg¨iL ni m¨i¨qg¨iL ¨mm¨i¨gfh p ?f¨p( = nfh
hg inq giqpp ~¨hiGh mens rea. gn hg¨§hp g¨g
?f¨ph neipqpg nih ¨p g qg¨h g npginh mimgi¨g
pn ¨p g¨g ~¨hi ¨ npgin nei g Nn ¨mm¨i¨gfh ¨h ¨
q¨p mimgi¨gni(
3. Inductive Fact-Finding
= minqp¨pg qgn n ¨g+pp p pgip¨gnp¨ iqp¨
¨N h np g¨g ¨eh gh mnL mfimnh §L p¨§p ¨ ig
nppgnp §gNp g hm iqp¨ ¨g ¨p g pi¨ in n
g iqng mimgi¨gni( Vninei. g gip Ngp pgip¨gnp¨
iqp¨ ¨N ¨h §p gn e¨f¨g bi¨N ¨gf¨ hgf¨gnphK hn ¨h gn
pi¨J g hm npfg ¨p npgMgf¨J g Ngp ¨ ¨ii
m¨ggip n npfg 6g bp¨. ¨L ie¨pg ¨gf¨ hgf¨gnpK4(
_¨g+pp h pi¨L ¨ hgipfnfh ¨p p pn ¨hh(
= hnm n ¨gingh ¨p g pgi¨L n ¨gh ¨p nqhhnph fhf¨L
pene fpih n Ngphhh ¨p gnfh¨ph n m¨h n ep( [p
fpig¨p g ¨ifnfh g¨h n hipp hf ¨ ¨i pepgniL.
pgip¨gnp¨ iqp¨ ¨N ¨h i miq¨iL 6gnf png
MfheL4 np ¨p inductive qgn. p N bg ignp ¨mm¨ih
gn § inq g m¨igf¨i gn pi¨K ¨p bg pi¨ ph gh q¨pp
p g i¨gnphm §gNp g m¨igf¨ih(K :p ¨mm gn
pn¨ pgpg. gh q¨ph g¨g dolus specialis ¨p § i¨hnp¨§L
pii inq ¨ m¨ggip n npfg ¨p%ni ¨ pi¨ npgMg( [pef¨
phg¨ph n npfg ¨i gi¨g ¨h §fp §nh n ¨ bm¨ggip n
npfgK g¨g nphggfgh m¨ig n ¨ ¨ii bpi¨ iqp¨ npgMg(K
gnf g [}=A ¨h hg¨g g¨g g h mii¨§ gn f pn¨
pgpg inq g ¨fhGh nNp ¨gnph. g i¨gL h g¨g b¨qnhg ¨ n
g ¨fh §ni g [}=A ( ( ( npeg ni pn ( ( ( ¬¨« gi
dolus specialis . . . hg¨§h ¬ginf g pi¨ iqp¨
. Id. UU ¤ #+(
( WA`T­. supra png . ¨g ¤(
( `{:A{ \( W`;[. T [T=AD{<}=[DT =D W`]W A`?DT[T] ¤ 6¤#¥£4
6hfhhp g ip §gNp ¨h ¨N ¨p h¨gnp ¨p pp g¨g g
¨ggiGh Nnip qfhg § qni hgigL ¨i gn4(
¤#¥« BOUNDARIES AND INTERSECTIONS ¥#
npgMg«(K#
]pn¨ pgpg h nphgif §L pi¨Jp g npfg p ¨p a
posteriori ¨p¨Lhh n ¨p pef¨Gh ¨gnph( [g h ¨ nhg.
backward-looking ¨mmin¨ Ni ¨ mihnpGh npfg h ¨hhhh §L
¨p n§hiei g¨g ¨h g mie n ¨i¨L pnNp g npfgGh
qm¨gnph( Vninei. g n§hiei g¨p gh ¨mmin¨ nnh gn g
¨gf¨ ifqhg¨ph n g ¨h¥ ni. qni pi¨L. gn
¬« pfq§i n ¨gh ¨p ifqhg¨ph. hf ¨h g pi¨ npgMg. g
mimgi¨gnp n ngi fm¨§ ¨gh hLhgq¨g¨L ig ¨¨phg g h¨q
infm. g h¨ n ¨gingh nqqgg. g hLhgq¨g g¨igp n egqh
np ¨nfpg n gi qq§ihm n ¨ m¨igf¨i infm. ni g imggnp n
hgifge ¨p hiqp¨gniL ¨gh(¤
mmLp Z}` gn ¨p ¨ pn mimgi¨gni ¨h N ¨h
e¨f¨gp g bpi¨ iqp¨ npgMgK p N g pn gnn
m¨ hp¨pgL qm¨gh g ¨§gL ¨p q¨ph n giqpp g
pef¨Gh pn¨ pgpg( = pi¨J¨gnp n ¨p pef¨Gh
npfg inq g ¨g g¨g  m¨igm¨g p ¨ Z}` i¨gh ¨ gphnp
Ng g mipm n pef¨ ¨§gL. N fh iqp¨ ¨N
¨p ijfih ¨ ¨if pef¨J¨gnp n npfg( Zfihmifp n
g ad hoc gi§fp¨h qnphgi¨gh g¨g ¨mmLp ¨p ¨p¨LJp g
bpi¨ iqp¨ npgMg+npg iqp¨ pgimihK ¨h  gn
nphi¨§ M§gL p g ¨ggi§fgnp n pn¨ pgpg( =
¨fhGh dolus specialis nh png ¨e gn § igL giqp inq
h nNp ¨gh. §fg ¨p § pii inq g npfg n ngi qq§ih
n g Z}` ¨p g npgMg p N g infm nmi¨g(
=h qgn n piip pn¨ pgpg h ¨mm¨ipg p g ¨h ¨N
n g [}=A. qni hn g¨p p g fihmifp n ¨pL ngi nfig(£
: inpJp g¨g b¬N«i g fpiLp iq ijfih ¨
#. See ~DT_y. supra png ¢¤. ¨g ¥£¥ see also A¨m¨ V¨hnp. Le Crime de
Génocide Dans Les Premiers Jugements Du Tribunal Pénal International Pour Le
Rwanda. ¥#£ A`;<` ]0T0AWW` {` {AD[= [T=`AT=[DTW C<~W[} ¥¤. ¥£+¢#
6¥4(
¥. See Cinhfgni e( T¨q¨p¨. }¨h Tn( [}=A++ ¤+. mm¨h Zfqpg. U
 ¤¢ 6V¨L ¥. ¤##4 see also Cinhfgni e( Yihga. }¨h Tn( [=++££+. Zfqpg.
U £¢ 6[pgG }iq( =i§( ni g _niqi ®fnh¨e¨ mi( ¥. ¤##¢4(
¤( Cinhfgni e( Zha. }¨h Tn( [=+ +¥#+. Zfqpg. U ¢ 6[pgG }iq( =i§(
ni g _niqi ®fnh¨e¨ ZfL  . ¤##¥4(
£. See ~DT_y. supra png ¢¤. ¨g ¥£¥(
¥# AM. U. INT’L L. REV. ¬£¢¥
hm¨ pgpg. hf ¨h hiqp¨gniL pgpg. g ¨fh. ¨h ¨ qq§i
n g npg iqp¨ pgimih. qfhg h¨i g hm¨ pgpg.K¢ g
[}=A ¨h ¨en g ¨fpgp g¨h n giqpp pn¨ pgpg
§¨h hnL np ¨p pef¨Gh iqp¨ npfg(  = n h g¨g.
p ¨ N+hg¨§h pi¨ npgMg n pn.  g¨g N
Mhg p AN¨p¨. ¨ qq§i n ¨ Z}` ¨p ¨hL mig ni i¨J
g¨g h ¨gnph ¨i L gn minf g pn¨ ihfg( _ni phg¨p.
p Simba, g [}=A giqp.
¬«ep g scale of the killings and their context. g npL i¨hnp¨§
npfhnp h g¨g g ¨hh¨¨pgh Nn mLh¨L mimgi¨g g ph
mnhhhh g pgpg gn hginL p Nn ni p m¨ig ¨ hf§hg¨pg¨ m¨ig n g
=fgh infm( =h pn¨ pgpg N¨h shared by all participants p g npg
iqp¨ pgimih(K
[p ¨ hq¨i ep. g =i§fp¨ p Akayesu hg¨g. b¬n«p g hhf n
giqpp g npiGh hm pgpg. g }¨q§i nphih g¨g
pgpg h ¨ qpg¨ ¨gni N h fg. ep qmnhh§. gn
giqp(K <gq¨gL. gn giqp g pef¨Gh hm pgpg.
g =i§fp¨ q¨ piph binq ¨ ig¨p pfq§i n mihfqmgnph
n ¨g.K p¨qL bg pi¨ npgMg n g mimgi¨gnp n ngi
fm¨§ ¨gh hLhgq¨g¨L ig ¨¨phg g¨g h¨q infmK g
mihnph Nn nqqgg gnh ¨gh. Ngi §L g h¨q npi ni
§L ngih g h¨ n ¨gingh g bpi¨ p¨gfiK n g ¨gingh
bp ¨ inp ni ¨ nfpgiLK ¨p bg ¨g n §i¨gL ¨p
hLhgq¨g¨L g¨igp egqh np ¨nfpg n gi qq§ihm ¬p« ¨
m¨igf¨i infm. N Mfp g qq§ih n ngi infmh(K
= [}=A ¨h §p ¨fh n nfhp hn qf np g pi¨
npgMg. g¨g g ¨h png b¨hig¨p¬« g ¨fhGh pn¨ pgpg
hfpgL(K\i igJ g =i§fp¨ ni i¨gp ¨ bmngpg¨L
¢( Cinhfgni e( ?q§¨. }¨h Tn( [}=A+#¥++=. Zfqpg ¨p ?pgp. U
£ 6{( ¥£. ¤## 4 see also~DT_y. supra png ¢¤. ¨g ¥£¢+£ (
 . See Cinhfgni e( ?q§¨. }¨h Tn( [}=A+#¥++=. Zfqpg ¨p ?pgp.
UU ¢¥+¥(
( ~DT_y. supra png ¢¤. ¨g ¥£¢ 6qm¨hh ¨4(
( Cinhfgni e( ¨Lhf. }¨h Tn( [}=A++¢+=. Zfqpg. U  ¤£ 6?mg( ¤.
¥4(
. Id.
( V¨inp }fmn. The Contextual Embedding of Genocide: A Casuistic
Analysis of the Interplay between Law and Facts. ¥  V`W~( Z( [T=GW W( £. £
¤#¥« BOUNDARIES AND INTERSECTIONS ¥#
g¨ m¨i(K Dp g np ¨p. g  ¨ p¨gnpN ¨qm¨p n
pn h b¨ ¨g n nqqnp pnN n N gi¨ ¨q§ih
qfhg g¨ f¨ pngK np g ngi. g ¨h ¨hn hg¨§h g¨g
pn¨ pgpg ¨p § pii inq ¨ pi¨ npgMg ¨p inq g
¨gh n ngih(# h ¨ ihfg. g minhfgnp nf. p ¨g. mine
bhm pgpg Ngnfg pginfp ¨pL ep n g¨g pgpg ¨g
¨(K¥
= [}=® ¨nmg ¨ hq¨i pfge. pi¨Jp ¨g+pp
qgnnnL p Karadži!( = =i¨ }¨q§i n§hie g¨g g pgpg
n g ¨fh bh pgiph¨L nppg gn ¨ n g ep np g
iniK ¨p. gini. bnpfg ¨ holistic ¨p contextualized
¨hhhhqpg n gh ep(K¤ nipL. g }¨q§i min
gn ¨i¨g ¨ pfq§i n mh n ep gn npfg ¨ b§nggnq+fm
¨p¨LhhK£ n g epgh p ?i§ip¨( = =i¨ }¨q§i e¨f¨g
hm npeih¨gnph Y¨i¨'a ¨ Ng h hf§nip¨gh 6V¨a.
{inpa. ~¨¨a. ;¨ha. ¨p *e¨pnea4¢ ¨p npf g Nnf §
fpi¨hnp¨§ gn hfmmnh Y¨i¨' ¨p h hf§nip¨gh  png hfhh
ig¨p pn¨ ¨gh( h q§nh png. g =i¨ }¨q§i bnpL
nfpcjfg m¨fh§Lch ¬Y¨i¨'aGh« pnN ¨p pii
inq gh h h¨i pgpg.K §fg bgh pgpg nf § qg gn g
¬ni« iqne¨ n ~nhp¨p Vfhqh. mi¨mh ¨hn pfp hnq
p. §fg gh nh png phh¨iL ¨qnfpg gn g pgpg gn hginL
6¤#¥¢4 6hfhhp g fgL g }nfigh ¨e ¨ Np e¨f¨gp pef¨
¨gnph gn hg¨§h pn¨ pgpg. ¨p gq gn nn ¨g g §in¨i npgMg4(
#( Yep Z( \i. Prosecutor v. Karemera, Ngirumpatse, & Nzirorera. ¥#¥
V( Z( [T=GW W( ¥ . ¥ . ¥¥ 6¤##4(
¥. Id. ¨g ¥¤ 6Mm¨pp g¨g Karemera ¨p g N¨L g }nfig nnh ¨g
p¨gnpN ¨qm¨ph n pn¨ ¨gh ¨p g¨g minn g¨g g ¨gf¨L nfii h pn
npi ijfi g }nfig q¨L ¨hhfq g¨g g nfii4(
¤( Cinhfgni e( Y¨i¨'a, }¨h Tn( [=+ + %¥+=. Zfqpg. U ¤ ¤ 6[pgG
}iq( =i§( ni g _niqi ®fnh¨e¨ V¨i( ¤¢. ¤#¥4 6qm¨hh ¨4(
£. See Y¨ q§nh. Karadži!’s Genocidal Intent as the ‘Only Reasonable
Inference’?. `<A( Z( D_ [T=GW W( ~WD] 6mi( ¥. ¤#¥4.
ggmh%%NNN(g¨(ni%¨i¨Jh+pn¨+pgpg+¨h+g+npL+i¨hnp¨§+
pip% 6hfhhp g }¨q§iGh qgn ni ¨p¨LJp pn p gh ¨h.
pngp g¨g gL §¨p §L nnp ¨g g iqh ihg ¨p gp giqpp Ngi
gL ¨ ¨g Ng pn¨ pgpg4(
¢( Cinhfgni e( Y¨i¨'a, }¨h Tn( [=+ + %¥+=. Zfqpg. UU  #.  £.
 £+¢.  #£(
¥¥# AM. U. INT’L L. REV. ¬£¢¥
gh infm ¨h hf(K  = =i¨ }¨q§i ¨¨p pii gn hg¨§h
g¨g. ¨h ¨ Nn. g ¨gh mimgi¨g p ?i§ip¨ ie¨ Y¨i¨'Gh
pgpg gn hginL ~nhp¨p Vfhqh( = =i¨ }¨q§i i¨hnp.
b¬e«Np g ep p gh gng¨gL ( ( ( g ~nhp¨p ?i§ _nih
qfhg ¨e §p ¨N¨i n g giqpg¨ qm¨g g¨g g i¨¨gnp n
qfgm pi¨gnph n qp Nnf ¨e.K ¨p g nfp. b§Lnp
i¨hnp¨§ nf§g g¨g gh ¨gh Ni ¨ii nfg Ng g pgpg gn
hginL g ~nhp¨p Vfhqh p ?i§ip¨ ¨h hf(K
a. ICC and the Criminal Context
gnf g [}} ¨h png ¨g Ng g qigh n ¨ pn ¨h.
g ¨h png §p pipg gn hfhhnph ¨§nfg nN gn pi pn¨
pgpg inq npig ¨gh( {fip g ¥+¤### png¨gnph n g
`qpgh n }iqh i¨g gn pn. M§gL p ¨hhhhp g
mens rea n g iq N¨h ¨g g ¨ig n g §i¨gnph( =i
Ni qfgm minmnh¨h gn nNi g epg¨iL gihn n dolus
specialis. _ihg. g Cim¨i¨gniL }nqqhhnp ni g [pgip¨gnp¨
}iqp¨ }nfig ¨g Ng ¨ minmnh¨ gn pf. p g `qpgh n
}iqh. g nnNp minehnp b= ¨fh pN or should have
known g¨g g npfg would hginL. p Nn ni p m¨ig. hf infm
ni g¨g g npfg was part of a pattern of similar conduct ig
¨¨phg g¨g infm(K
= pfge ¨mmin¨ q§ p gh minmnh¨ h ¨i( [g ¨q
¨g ifp dolus specialis gn ¨ npge. i¨gi g¨p engnp¨
qpg. gfh ¨enp ¨ g¨ ¨p¨Lhh n g ¨fhGh qpg¨ hg¨g
¨p i npfg p hn¨gnp( = §¨gh g¨g phf ihfg p gi
 . See q§nh. supra png £(
( Cinhfgni e( Y¨i¨'a, }¨h Tn( [=+ + %¥+=. Zfqpg. U  ¥ q§nh.
supra png £(
( See, e.g.. [pgip¨gnp¨ }iqp¨ }nfig. Situations Under Investigation:
Darfur, Sudan. ggmh%%NNN(+m(pg%¨ifi 6pngp g¨g ?f¨pGh mihpg Dq¨i
 ~¨hi N¨h g ihg mihnp ¨i n pn. ¨gnf g ¨iihg N¨ii¨pgh
¨¨phg q ¨e png §p pni ¨p  h png p g }nfigGh fhgnL4(
. See Cinmnh¨ ?f§qgg §L g <pg ?g¨gh n qi¨ {i¨g `qpgh n
}iqh. <(T( Cim¨i¨gniL }nqqGp ni g [pgG }iq( }g(. U ¤. <(T( {n(
C}T[}}%¥%{C(¢ 6_§( ¢. ¥4(
. See pfq d ppM [[[ `qpgh n }iqh. <(T( Cim¨i¨gniL }nqqGp
ni g [pgG }iq( }g(. <(T( {n( C}T[}}%¥%W( %Ae(¥%(¤ 6{( ¤¤. ¥4
6qm¨hh ¨4(
¤#¥« BOUNDARIES AND INTERSECTIONS ¥¥¥
¨ph i¨g gn g ¨g+pp qgnnnh fh gn pi
pn¨ pgpg(
= ihg ¨p h g in n ifqhg¨ph p minep pn¨
pgpg( : hnq m¨igh gn g png¨gnph q g pp
6bhnf ¨e pnNpK4 hg¨p¨i p g nip¨ minmnh¨ gn § gnn nN
gn h¨ghL gmens rea ijfiqpg n g iq. ¨ pfq§i n nfpgih
phhg np ¨ qni M§ ¨mmin¨ gn ¨hhhhp hm pgpg(¥## =
ihfg n g png¨gnph N¨h g fiipg `qpgh n }iqh gMg.
N Mf g bhnf ¨e pnNpK. hg¨p¨i. §fg pnimni¨g
¨ iip gn bpnN n ifqhg¨phK ¨p g g gn g }nfig gn
. np ¨ ¨h+§L+¨h §¨hh. g ie¨p n gh ifqhg¨ph
Np pp pn¨ pgpg(¥#¥
= hnp ¨p h g pginfgnp n g qpg n bpi¨
npgMgK p ¨ pN m¨i¨i¨m n g `qpgh n }iq( nip gn
gh qpg. Np e¨f¨gp mens rea. fh hnf ¨hn nphi
 g ¨gnph bgnn m¨ p g npgMg n ¨ q¨phg m¨ggip n hq¨i
npfg(K¥#¤ =i. ¨ph Ni pnimni¨g gn ¨iL g¨g. ni
pn gn § nqqgg. g pgp ihfg p png q¨gi¨J
6bNnf hginLK4(¥#£ [g Nnf § pnf gn ¨hhhh g hfg¨§gL
6bnf hginLK4 n iqp¨ npfg gn ¨ep g pgp
ihfg(¥#¢ [p hfq. g fiipg gMg i¨h
TngNghg¨pp g pniq¨ ijfiqpg ni ¨ qpg¨ qpg mine ni
p ¨ig £#. ¨p recognizing that knowledge of the circumstances will
usually be addressed in proving genocidal intent. g ¨mminmi¨g
ijfiqpg.  ¨pL. ni ¨ qpg¨ qpg i¨ip gh ifqhg¨p N
need to be decided by the Court on a case-by-case basis(¥# 
= npfg gnn m¨ in the context of a manifest pattern of similar
conduct ig ¨¨phg g¨g infm ni N¨h npfg g¨g could ¬phg¨ n
¥##. See Zppi ?ph. Preparatory Commission Report. [}}TD:(DA] 6V¨i(
¤###4. ggm%%NNN(pnN(ni%nfqpgh%¢gCim}nqAmnigV¨i¤###(m(
¥#¥( `qpgh n }iqh. hhq§L n ?g¨gh C¨igh gn g Anq ?g¨gfg n g
[pgip¨gnp¨ }iqp¨ }nfig. ¨ig( . <(T( {n( [}}+?C%¥%£ 6?mg( £+¥#. ¤##¤4(
¥#¤. Id.
¥#£. Id.
¥#¢( ?ph. supra png ¥##(
¥# ( `qpgh n }iqh. hhq§L n ?g¨g C¨igh gn g Anq ?g¨gfg n g
[pgip¨gnp¨ }iqp¨ }nfig. supra png ¥#¤. ¨ig( (
¥¥¤ AM. U. INT’L L. REV. ¬£¢¥
“would” p g nip¨ minmnh¨« gh g hf hgifgnp(¥#
=nf g nip¨ minmnh¨ N¨h fg. g `qpgh n }iqh
fiipgL p ni pnimni¨gh ¨p ¨pnNh g qmnig¨p n ¨p
pfge ¨g+pp qgn ¨p g giqp¨gnp n ¨ pi¨
iqp¨ npgMg p ehp pn¨ pgpgcgi§L nnNp g
gip hg¨ig §L g ad hoc gi§fp¨h p gi fihmifp(
<pnf§gL. minep pn¨ pgpg h ¨p pgi¨g g¨h. ¨p ¨
gphnp Mhgh §gNp g pipg¨ qgn n minn hi§ p g
mip m¨i¨i¨mh ¨p g mipm n pef¨ ¨§gL( =h
gphnp h gp §L g nqmiphe fihgnp n
pgip¨gnp¨ iqp¨ nfigh. N. p g ¨§hp n hm pgpg.
¨nNh ni ¨ npegnp fpi hh hinfh nphh niihmnpp gn
g actus reus n pn( ?g. hm¨L Np i+i¨pp
p¨pgh ¨i npip ¨p g mnL mfimnh n pgip¨gnp¨
iqp¨ ¨N h p gh f ni. g hnf § inpJ g¨g g
hg¨§hqpg n ¨ miqhh §L pgip¨gnp¨ gi§fp¨h ¨h nnN
¨ ¨g¨ qgnnnL Ng ¨p Mm¨phe g np ¨p pef¨Gh
ihmnph§gL( WNh. pn¨ pgpg gph gn § pii inq
pi¨Jp Mgi¨mn¨gnph( h mnpg nfg §L }fmn. g
¨ifqpg¨ge minhhh n pgip¨gnp¨ iqp¨ nfigh ¨e §p
q¨i §L g Mih n ¨ big¨p hignpK ¨p §L ¨ b¨hfhg
enmqpg n g ¨N. ginf g M§ fh n ¨gnih.K N
pg¨ b¨ ig¨p ih n ¨§fhK¥# bgi h ¨ ¨pi g¨g fh N
iL gN¨ g ¨N gn g g ¨gh.K N h bmin§q¨g p g n
g mipm n ¨gL(K¥#
~( ?==` A`?CDT?[~[W[=® _DAVW[?V. {`{<}=[;`A`?DT[T].
T{ _}=+_[T{[T]
1. Formalism
[p h¨im npgi¨hg Ng pef¨ ihmnph§gL fpi pgip¨gnp¨
iqp¨ ¨N. g ¨N np hg¨g ihmnph§gL ¨h minqp¨pgL §p
nphgif p ¨ formalistq¨ppi. §¨h np g ¨mm¨gnp n deductive
¥#. Id. 6qm¨hh ¨4(
¥#( }fmn. supra png . ¨g ¢#(
¥#. Id.
¤#¥« BOUNDARIES AND INTERSECTIONS ¥¥£
qgnh p N analytical ¨ifqpgh nfgN mnL
nphi¨gnph( ?g¨g ihmnph§gL ni pn h hg¨§h §L
nnp gn g hm npfg n ¨p ¨pg ¨p eiLp  h ni i
¨gh ni nqhhnph ¨i ¨ggi§fg¨§ gn g hg¨g p ¨ni¨p Ng
mienfhL hg¨§h miqhh(¥#
_niq¨hq N § qmnL gn q¨p bg fh n fge n gn
ie g nfgnq n ¨ ¨h inq miqhh ¨mg ¨h
¨fgnig¨ge(K¥¥# _niq¨hq qm¨hJh g¨g eiL f¨ hnp h
¨ niq n hLnhg fgnp¥¥¥ ¨p hgifhgh ¨pL i¨p §L fh
np Mmip. pgfgnp. ni ngi ¨gnih g¨g ¨i png n¨L
niqf¨g(¥¥¤  niq¨hg npfhnp h qni L gn § bf
hnfp ni fphnfp.K i¨gi g¨p bniig ni pniigcg ¨ggi m¨i
hfhg¬h« ¨ qni qnphgi¨§. ei¨§ qn n ¨p¨Lhh g¨p N
fhf¨L § mnhh§ p Np nphi¨gnph n mnL(K¥¥£
nip gn niq¨hgh. ¨ i¨hnpp h §¨h np ¨p ¨p¨Lg¨
¨mmin¨. p N ¨ hnfp ¨ hnp h ie inq ¨ hLnhq
nphhgp p g ¨mm¨gnp n ¨ ¨ miqh gn himge
minmnhgnph n ¨g(
= [}Z ngp g¨h ¨ niq¨hg ¨mmin¨. N ¨p § hp p gh
hnph( p¨LJp g Temple Case¥¥¢ ¨p g South-West African
Case (2nd phase),¥¥  Cingg igJ g }nfig ni ifhp ¨ifqpgh
¥#. See ~DT_y. supra png ¢¤. ¨g ¤ . £¥(
¥¥#( Cnhpi. supra png . ¨g ¥¥(
¥¥¥. See `N¨i Z( ~nfhgp. Logic and Legal Realism The Realist as a
Frustrated Idealist.  # }DAT`WWW( A`;( ¤¢. ¤¢ 6¥¢4 6hfhhp g i¨hg hnn
n gnfgGh nmmnhgnp gn g ¨ g¨g ¨ f¨ hnp gi¨phph inq
mienfh hnph4(
¥¥¤. SeeVniih A¨m¨ }np. Law and Scientific Method.  V( W( ?}\( A`;(
¤£¥. ¤£ 6¥¤4(
¥¥£( Cnhpi. supra png . ¨g ¥¥(
¥¥¢( _ni M¨qmh n ¨ niq¨hg ¨mmin¨. see =qm n Ci¨ ;¨i
6}¨q§n¨ e( =¨(4. Zfqpg. ¥¤ [(}(Z( Am( . UU ¤ . £  6Zfp ¥ 4 6¨qp
gi ¨i pn ¨ infph p g ¨ifqpg g¨g ¨ hg¨g pfii p iini Np pp
¨ §nii. ¨p hfhhp g ¨mm¨gnp n gi¨gL pgimig¨gnp gn p g §nii
p4(
¥¥ . See ?nfg :hg i¨ 6`g( e( ?( i( W§i( e( ?( i(4. Zfqpg. ¥
[(}(Z( Am( . UU ¢+ # 6ZfL ¥4 6b¬[«g ¨h §p hfhg ( ( ( g¨g fq¨pg¨i¨p
nphi¨gnph ¨i hfpg p gqheh gn pi¨g ¨ igh ¨p
n§¨gnph ( ( ( ¬§fg« ¬g« }nfig nh png gp hn( [g h ¨ nfig n ¨N. ¨p ¨p g¨
¨nfpg n qni¨ mipmh npL p hn ¨i ¨h gh ¨i ep ¨ hfpg Mmihhnp
p ¨ niq( W¨N Mhgh. g h h¨. gn hie ¨ hn¨ p §fg mihL ni g¨g
¥¥¢ AM. U. INT’L L. REV. ¬£¢¥
g¨g Ni png hgigL §¨h np ¨ n. ¨p ni p gh ¨hh
p ¨ niq¨hg q¨ppi(¥¥ = [}ZGh ¨mmin¨ gn pn h hq¨iL
niq¨hg( = }nfig ¨p¨LJh ¨ ¨gf¨ hgf¨gnp np gh nNp qig.
¨enp Mgi¨mn¨gnph. ¨p nmgp ni ¨ fge. i¨gi g¨p
pfge. pi¨Jp qgnnnL(
?fimihpL. g [}Z hqh gn eN g gravity n iq n pn
¨h ¨ i¨hnp gn ¨i qni nhL gn gh gi¨gnp¨L niq¨hg
¨mmin¨ p e¨f¨gp gh ¨hh( [p hhp. N pgip¨gnp¨
iqp¨ ¨N eNh g m¨igf¨i i¨egL n pgip¨gnp¨ iqh ¨h
fhg¨gnp ni Mm¨pp gh i¨ gn ¨mgfi qni mimgi¨gnih n
gh iqh. g [}Z hh gh i¨egL ¨h ¨ i¨hnp gn ggp g
h¨h n niq¨hq( [p §ng Bosnia & Herzegovina v. Serbia &
Montenegro ¨p Croatia v. Serbia,¥¥ g [}Z hg¨g g hinfhphh n
pn¨ pgpg ijfi g¨g ig¨p qpgh § qg gn ¨ggi§fg
pn¨ pgpg gn ¨ hg¨g( =n hfmmnig gh ¨hhignp. g }nfig pen
gh hnp p g Corfu ¨h pp b¬¨« ¨i n hf Mmgnp¨
i¨egL ¬¨Lp qph p g giigni¨ N¨gih n §¨p¨« ¨¨phg ¨
?g¨g Nnf ijfi ¨ i n ig¨pgL g¨g ¨h png §p i¨
i(K¥¥
[p ijfip g¨g ¨ bi n ig¨pgLK § qg gn ¨ggi§fg
pn¨ pgpg gn ¨ m¨igf¨i hg¨g. g [}Z png npL nnN ¨ m¨g
ipg inq g np ni §L pgip¨gnp¨ iqp¨ ¨N p
hg¨§hp pef¨ iqp¨ ihmnph§gL. §fg ¨hn m¨ig inq
mipmh hg¨§h p fihmifp np hg¨g ihmnph§gL ni
fq¨p igh en¨gnph( [pgip¨gnp¨ fq¨p igh nfigh¥¥ ¨p
i¨hnp g ¨p n hn npL ginf ¨p Ngp g qgh n gh nNp hmp(K4(
¥¥. See WLp e( Cingg, The Justification of Decisions in the International Court
of Justice. in W VD=[;=[DT {`? {0}[?[DT? {` Z<?=[}` ££¥. ££  6}¨q
Ciq¨p o C¨f _niih h(. ¥4(
¥¥( mm¨gnp n }npepgnp np Ciepgnp ¨p Cfphqpg n }iq n
]pn 6}in¨g( e( ?i§(4. Zfqpg. ¤#¥  [(}(Z( Am( £. U ¥ 6_§( £4(
¥¥( }nif }¨pp. Zfqpg. ¥¢ [(}(Z( Am( ¢. ¥ 6mi( 4(
¥¥. See ?A\ ZD?`C\ o {V _W`=}\`A. Scope of Application. in
[T=`AT=[DTW \<VT A[]\=? W: ¥¥. ¥¥. ¥¤¢ 6{¨p Vn g ¨( h(.
¤#¥¢4 6bp ¨ ¨g N en¨gh fq¨p igh ¨p N h pg¨L png igL
qmfg¨§ gn ¨ ?g¨g ( ( ( ¨p ¨ gn pgip¨gnp¨ ihmnph§gL n g ?g¨g. png
§¨fh n g ¨g gh. §fg §¨fh n g ¨ n f p gn miepg g
en¨gnp ni gn ihmnp gn g ¨h ijfi §L g ¬qi¨p« }npepgnp(K4 see also
Tn¨qmi. supra png ¤. ¨g £#+£¥(
¤#¥« BOUNDARIES AND INTERSECTIONS ¥¥ 
gi¨gL+§nh¥¤# ¨e ¨if g¨g g hg¨p¨i n minn hnf § qni
ppg ni i¨e iqh( =h ¨ ni ppL h §¨h np g
¨hhfqmgnp g¨g ¨i+h¨ ¨gh nf png g¨ m¨ Ngnfg hnq n
¨fg n g ?g¨g ¨p g mnL+§¨h i¨gnp¨ g¨g ¨ egq+pgi
¨mmin¨ minigJh im¨i¨gnph(
[p. fq¨p igh §nh ¨e pen i¨egL ¨h ¨ i¨hnp gn
hg¨§h ¨ hg¨gGh ihmnph§gLc¨p ¨g gqh ¨i¨e¨g
ihmnph§gLcni hinfh iqh(¥¤¥ _ni phg¨p. p Plan de Sánchez
Massacre.¥¤¤ g [pgi+qi¨p }nfig n \fq¨p Agh nphi
g nfiip n pn Np hg¨§hp ¨i¨e¨g hg¨g
ihmnph§gL ¨p Np ijfip im¨i¨gnph( nip gn g
fqpg. b¨gh hf ¨h gnh hg¨g. N i¨eL ¨g g
qq§ih n g V¨L¨ ¨ mnm ( ( ( gnn m¨ Ngp ¨ m¨ggip n
q¨hh¨ih. ¬¨p« nphggfg ¨p ¨i¨e¨g qm¨g g¨g pg¨h
pgip¨gnp¨ ihmnph§gL n g ?g¨g(K¥¤£ [p gh hnp np
im¨i¨gnph. g }nfig i np g bMgiq i¨egLK n g ¨h gn
hg¨§h ¨i¨e¨g hg¨g ihmnph§gL. ¨p gn ijfi g hg¨g m¨L
egqh im¨i¨gnp(¥¤¢ [p g [}Z. Zf }¨p¡¨n =ip¨ h g q¨p
minmnppg n gh egq+pgi fq¨p igh ¨mmin¨. ¨p h
hhpg¨L ¨np p g¨p gh mnhgnp(¥¤  [p h hhpgp nmpnph.
 ¨h mnpg gn g p gn nphi g hinfhphh n g iq ¨p
g p gn mine im¨i¨gnph ¨h ¨gnp¨ i¨hnph gn n hg¨gh
ihmnph§ ni i¨e iqh(¥¤ =¨§ ¥ nqm¨ih M¨qmh n ¨ n
¥¤#. See \fq( Agh }nqq(. ]pi¨ }nqqpg Tn( £¥. U .
}}CA%}%¤¥%Ae(¥%(¥£ 6V¨L ¤¢. ¤##¢4(
¥¤¥( ~DT_y. supra png ¢¤. ¨g (
¥¤¤( C¨p  ?&pJ h ¨ e¨ p ]f¨gq¨¨ g¨g N¨h p¨§g miq¨iL §L
mnm inq V¨L¨p ppnfh gp infm( [p ¥¤. ]f¨gq¨¨ N¨h neip §L
¨ qg¨iL fpg¨ g¨g mg ¨ ¨eL qg¨iL mihp p g inp Ni C¨p 
?&pJ h n¨g( = neipqpg ¨fh V¨L¨p infmh n m¨igm¨gnp p ¨pg+
neipqpg fii¨h( [p ZfL ¥¤. ¨ q¨hh¨i gnn m¨ p g e¨. ¨p gn
g Mfgnp n ¤ mnm( See C¨p  ?&pJ V¨hh¨i e( ]f¨gq¨¨. Vigh.
Zfqpg. [pgi+q( }g( \(A( 6hi( }4 Tn( ¥# . U ¢¤ 6mi( ¤. ¤##¢4(
¥¤£. Id. U  ¥(
¥¤¢( C¨p  ?&pJ V¨hh¨i e( ]f¨gq¨¨. Am¨i¨gnph. Zfqpg. [pgi+q(
}g( \(A( 6hi( }4 Tn( ¥¥. U £ 6Tne( ¥. ¤##¢4(
¥¤ . See Zfihgnp¨ [qqfpgh n g ?g¨g 6]i( e( [g( ]i [pgiepp4.
Zfqpg. ¤#¥¤ [(}(Z( Am( . ¥. U  6_§( £4 6hhpgp nmpnp §L =ip¨.
Z(4(
¥¤. See id. U £#£ mm¨gnp n }npepgnp np Ciepgnp ¨p Cfphqpg n
¥¥ AM. U. INT’L L. REV. ¬£¢¥















nqm¨i¨§ gn ¨ qg¨iL
gi§fp¨. N ngp ¨h
qg igh n f
minhh ¨p qni ppg
ifh n ep(K
¥¤
b= }nfig ¨h np
inpJ g¨g ¨qh
¨¨phg ¨ ?g¨g penep
¨ih n Mmgnp¨
i¨egL qfhg § mine §L
ep g¨g h fL
npfhe(K
¥¤
b= gihn n g
i¨egL n g §i¨h n
fq¨p igh ¨p n
pgip¨gnp¨ fq¨pg¨i¨p
¨N iqneh ¨pL §¨i gn
fihgnp. p g jfhg ni
im¨i¨gnp gn g egqJ
pef¨h( [g h p
qmnig¨pg g¨g ¨ q¨hh
¨gingh ¨i pnN¨¨Lh
nphi p g g n




= [}ZGh ¨mmin¨ gn i¨egL ¨h ¨ ig¨ g np gh fqpg
¨p miq¨gh gh qgnnnL( [g ipnih ¨ niq¨hg gppL
§ng p hg¨§hp ¨ miqhh 6h C¨ig [[(~(¤ §nN4 ¨p. qni
if¨L. p ¨g+pp 6h C¨ig [[(~(£ §nN4(
}iq n ]pn 6}in¨g e( ?i§(4. Zfqpg. ¤#¥  [(}(Z( Am( £. ¤¢¢ 6_§( £4
6hhpgp nmpnp §L =ip¨. Z(4(
¥¤( Cinhfgni e( =¨a. }¨h Tn( [=+¢+¥. {hnp np g CinhfgniGh Vngnp
Ajfhgp Cingge V¨hfih ni ;gqh ¨p :gphhh. U ¤ 6[pgG }iq( =i§(
_ni g _niqi ®fnh¨e¨ f( ¥#. ¥ 4(
¥¤( mm¨gnp n }npepgnp np Ciepgnp ¨p Cfphqpg n }iq n
]pn 6~nhp( o \iJ( e( ?i§( o Vnpgpin4. Zfqpg. ¤## [(}(Z( Am( ¢£.
U ¤# 6_§( ¤4(
¥¤( ]i( e( [g( ]i [pgiepp. ¤#¥¤ [(}(Z( Am( ¨g ¥. U £#£ 6hhpgp
nmpnp §L =ip¨. Z(4(
¤#¥« BOUNDARIES AND INTERSECTIONS ¥¥
2. Establishing the Legal Premise: Analytical Reasoning
}npgi¨iL gn pgip¨gnp¨ iqp¨ ¨N. N ¨h ihnig gn
¨g¨ i¨hnpp gn bi¨geL hg¨§h ¨ q¨ni miqh hiep
¨h ¨ minmi i¨gnp¨ ni ¨ ¨ npfhnp.K g [}Z ¨h minqp¨pgL
§¨h gh ¨ifqpgh np niq¨. mi+Mhgp ¨ miqhh. ¨p gn
i¨hnpp g¨g h b¨p¨Lg¨ i¨gi g¨p ¨g¨(K¥£# _ni ¨ hg¨g gn §
ihmnph§. g npfg p jfhgnp qfhg hgigL ¨ Ngp mi+
hg¨§h ¨ ifh(
= ¨ miqhh ni ¨ggi§fgnp n hg¨g ihmnph§gL Ni
hm nfg §L g [}Z p Nicaragua ¨p ¨i pf p g igh
np Ahmnph§gL n ?g¨gh ni [pgip¨gnp¨L :inpf gh
6b(A(?([(:((K4(¥£¥ = hgifgfi¨ ¨p fpgnp¨ ghgh nfgp p
Nicaragua ¨p p g (A(?([(:(( ijfi ¨ hgig p §gNp g
hm npfg ¨p g hg¨g( <pi g hgifgfi¨ ghg. g npfg n
¨pL hg¨g ni¨pcq¨pp ¨pL mihnp ni pggL Ng g¨g hg¨gfh fpi
g hg¨gGh ¨Nch nphi ¨p ¨g n g¨g hg¨g(¥£¤ = fpgnp¨ ghg
¨mmh gn ¨ bmihnp ni pggL ( ( ( N h qmnNi §L g ¨N n
g¨g hg¨g gn Mih qpgh n g neipqpg¨ ¨fgnigLK¥££ ep
 bnpL Mmgnp¨L ¨p gn ¨ qg Mgpg(K¥£¢
 ?g¨g q¨L ¨hn § ihmnph§ ni g npfg n pnp+hg¨g ¨gnih
g¨g n png Mih qpgh n neipqpg¨ ¨fgnigL( ¥£  [p
pn ¨hh. gh niq n ihmnph§gL ¨jfi i¨gi
qmnig¨p p g npgMg n g niqi ®fnh¨e¨( ig  n g
i¨g (A(?([(:(( hg¨gh g¨g b¬g« npfg n ¨ mihnp ni infm n
mihnph h¨ § nphi ¨p ¨g n ¨ ?g¨g fpi pgip¨gnp¨ ¨N 
¥£#( ~npqi. supra png ¥#. ¨g ¢¥#(
¥£¥. See ](( Ah(  %£. ¨ig( ¢ 6Z¨p( ¤. ¤##¤4(
¥£¤. See id.
¥££. Id. ¨ig(  (
¥£¢( ZV`?}A:_DA{. ?==`A`?CDT?[~[W[=®c=\`]`T`AW CA= ¥¤ 6Znp
?( ~ g ¨( h(. ¤#¥£4 6Mm¨pp g¨g  ¨p pef¨ nqqggp g iq n
pn h np hn Ngp g m¨i¨qgih n ?g¨g ¨N ¨p neipqpg ¨fgnigL.
gp g h¨ § nphi ¨p ¨g n g ?g¨g. png fhg g pef¨. fpi
pgip¨gnp¨ ¨N4 see also <(T( D__[}` D_ W`]W __[A?. V=`A[W? DT =\`
A`?CDT?[~[W[=® D_ ?==`? _DA [T=`AT=[DTWW® :ADT]_<W }=?. ¨g  ¥+ £.
?=%W`]%?`A ~%¤  6¤#¥¤4(
¥£ . See](( Ah(  %£ ¨igh(  . . supra png ¥£¥ 6Mm¨pp g¨g  ¨ ?g¨g eh
¨p pef¨ g ¨m¨gL gn nqqg g iq n pn. gp g¨g iq N §
¨p ¨g n g ?g¨g. png fhg g pef¨4(
¥¥ AM. U. INT’L L. REV. ¬£¢¥
g mihnp ni infm n mihnph h p ¨g ¨gp np g phgifgnph n.
ni fpi g ignp ni npgin n. g¨g ?g¨g p ¨iiLp nfg g
npfg(K¥£
[p Nicaragua. g [}Z ¨igf¨g g N¨Lh p N ¨ pnp+hg¨g
¨gniGh ¨gh nf § ¨ggi§fg¨§ gn ¨ hg¨g p ¨ gNn+gi ghg e¨f¨gp
Ngi g pnp+hg¨g ¨gni N¨h 64 nqmgL mppg np g hg¨g
¨p 64 fpi g hg¨gGh ge npgin(¥£ = }nfig fh gh ghg
gn giqp Ngi g Contras’ fq¨pg¨i¨p ¨p fq¨p igh ¨N
en¨gnph nf § ¨ggi§fg gn g <(?( ]neipqpg( [p g p. g
[}Z nfp g¨g g Contras Ni png nqmgL mppg np.¥£ ni
fpi g ge npgin¥£ n g <pg ?g¨gh( [qmnig¨pgL. g
}nfig e¨f¨g ¨ hm¨i¨g en¨gnp Np eiLp Ngi g
<pg ?g¨gh ig g infm(
gnf g }nfig  png ¨ggi§fg g hm npfg miniq
§L g Contras gn g <pg ?g¨gh. g ¨hhhh Ngi g hfmmnig
g¨g g <pg ?g¨gh mine g infm nqm Ng pgip¨gnp¨
¨N( \nNei. gi h ¨ q¨ni ip §gNp Nicaragua ¨p g
pn ¨hh g [}Z pNicaragua ¨ fihgnp fpi fhgnq¨iL
¨N ¨p N¨h ¨§ gn mine ¨ pf¨p ¨p¨Lhh n g <pg ?g¨ghG
npfg( = }nfig ¨ihh ¨ ¨g ¨p hf§hfq g fpi hm
¨ ¨gnih g <pg ?g¨gh N¨h nfp p §i¨ n n§¨gnph
64 png gn pgiep p g ¨¨ih n ¨pngi ?g¨g 64 png gn fh ni
64 png gn en¨g g hneipgL n ¨pngi ?g¨g 6e4 png gn pgiifmg
m¨f q¨igq nqqi 6e4 gn pniq g n¨gnp n qph ¨p
6e4 fpi pi¨ mipmh n fq¨pg¨i¨p ¨N(¥¢# [p ngi Nnih. p
g hqp¨ ¨h p N ifh n ?g¨g ihmnph§gL Ni hm
nfg. g }nfig ¨ §in¨ fihgnp ratione materiae. p¨§p g gn
hp gn ¨ m¨igf¨i ¨g ¨p hf§hfq g fpi ¨ hm ¨
miqh( = h¨q nmgnp N¨h png ¨e¨¨§ p g [}ZGh pn
¨hh. p N g }nfig hqmL npf g¨g ¨ hg¨g N¨h gi
ihmnph§ ni pn ni g¨g g N¨h pngcep Ni g hg¨gGh
¥£. Id. ¨ig( (
¥£( Vg¨iL ¨p C¨i¨qg¨iL gegh [p ¨p ¨phg T¨i¨f¨ 6T¨i( e(
<(?(4. Zfqpg. ¥ [(}(Z( Am( ¥¢. UU ¥#+¥¥¥ 6Zfp ¤4(
¥£. See id.
¥£. See id. U ¥¥ (
¥¢#. See id. U ¤¤(
¤#¥« BOUNDARIES AND INTERSECTIONS ¥¥
¨gnph nphggfg ngi §i¨h n pgip¨gnp¨ ¨N(¥¢¥
= [}=® gnn ¨ qni M§ ¨mmin¨ g¨p g [}Z  p
Nicaragua. Np ¨ggi§fgp g ¨gh n pnp+hg¨g ¨gnih gn hg¨gh p
Tadi!( = mm¨h }¨q§i p Tadi! g g igL n g
Nicaragua ghg. ¨p eng ¨ hgnp n gh hnp gn Mm¨pp g
binfph np N g Nicaragua ghg nh png hq gn §
mihf¨he(K¥¢¤ = }¨q§i npgp b¬g« mipmh n
pgip¨gnp¨ ¨N npipp g ¨ggi§fgnp gn ?g¨gh n ¨gh miniq
§L mie¨g pef¨h ¨i png §¨h np i ¨p fpniq igi¨(K¥¢£
[p ¨p¨LJp g (A(?([(:((. g mm¨h }¨q§i npf g¨g
b¬g« i¨gnp¨ §p gh if h gn miepg ?g¨gh inq h¨mp
pgip¨gnp¨ ihmnph§gL §L ¨ep mie¨g pef¨h ¨iiL nfg
g¨hhK¥¢¢ g¨g nf § fpig¨p §L ¨ hg¨g ni¨p(¥¢  =
(A(?([(:((Gh n¨ h gn miepg hg¨gh inq bhgi¬p« §p. ni
fh¬p« ¨h ¨ migMg. gi pgip¨ ¨ hLhgq ni g ¨ n ¨pL
hm phgifgnph p nii gn h¨q pgip¨gnp¨
ihmnph§gL(K¥¢ = mm¨h }¨q§i npf g¨g bg Nn
§nL n pgip¨gnp¨ ¨N np ?g¨g ihmnph§gL h §¨h np ¨
brealistic concept of accountability, which disregards legal
formalities and aims at ensuring that States pgifhgp hnq fpgnph
gn pef¨h ni infmh n pef¨h must answer for their actions.
ep Np gL ¨g npgi¨iL gn gi igeh(K¥¢ : g
qfgmgL n ¨gnih ¨p ¨gh §p nphi §L g [}=® qig
¨ §in¨i. qni i¨M ¨hhhhqpg n Ngi g hg¨g ¨ npgin
nei pnp+hg¨g ¨gnih. p Nicaragua, gi Ni Ni ¨gnih ¨p ¨gh
gn nphi. ¨p gh q¨L ¨e npgi§fg gn g }nfigGh ¨mm¨gnp
¥¢¥. See mm¨gnp n }npepgnp np Ciepgnp ¨p Cfphqpg n }iq n
]pn 6~nhp( o \iJ( e( ?i§( o Vnpgpin4. Zfqpg. ¤## [(}(Z( Am( ¢£ U
¥¢ 6_§( ¤4 6hnNp g¨g g }nfig inpJh hf ihgi¨pgh4 V¨in V¨pnea.
State Responsibility for Genocide: A Follow Up. ¥ `<A( Z( [T=GWW( . ¥ 6¤##4
6nqqpgp np gh qg fihgnp ¨p gh qm¨g np g fqpg ¨p np g
hgi¨gh n g m¨igh4(
¥¢¤( Cinhfgni e( =¨a. }¨h Tn( [=+¢+¥+. Zfqpg. U ¥¥  6[pgG }iq( =i§(
ni g _niqi ®fnh¨e¨ ZfL ¥ . ¥4(
¥¢£. Id. U ¥¥(
¥¢¢. Id.
¥¢ . Id.
¥¢. Id( U ¥¤£(
¥¢. Id. U ¥¤¥ 6qm¨hh ¨4(
¥¤# AM. U. INT’L L. REV. ¬£¢¥
n ¨ ihgige ghg ni ge npgin(¥¢ nipL. g [}=®
nfp g¨g g ~nhp¨p ?i§ ¨iq nih Ni fpi g bnei¨
npginK n g _niqi Amf§ n ®fnh¨e¨ 6_A®4(¥¢
[p Tadi!. g [}=® nfgp ¨ m¨p g¨g Nnf hp¨pgL p¨iinN
g ¨m §gNp iqp¨ ¨p hg¨g ihmnph§gh( = =i§fp¨ 64
minmnh gn pginf flexibility p g ¨ggi§fgnp igi¨ n hg¨g
ihmnph§gL. ¨¨mgp gq in accordance with the context 64
¨if g¨g g mnL mfimnh n g ¨N np hg¨g ihmnph§gL h gn
prevent states from escaping gi ihmnph§gL 64 p ¨
realistic concept n ¨nfpg¨§gL. p N ¨ niq¨gh ¨e ¨
hhi in ¨p 6e4 nphi g¨g complex criminal contexts ijfi
¨ less strict if n ¨ggi§fgnp(¥ #
Teighh. g [}Z  png ¨nmg Tadi!’s nei¨ npgin ghg( [p
pp g ge npgin ghg g enm p Nicaragua. g [}Z
hgihh g¨g g fp¨qpg¨ gpg n pgip¨gnp¨ ihmnph§gL h
g¨g b¨ ?g¨g h ihmnph§ npL ni gh nNp npfg. N h gn h¨L
g npfg n mihnph ¨gp. np N¨gei §¨hh. np gh §¨(K¥ ¥ =n
p ngiNh Nnf § hgigp bgnn ¨i. ¨qnhg gn §i¨p mnpg.
g nppgnp N qfhg Mhg §gNp g npfg n ¨ ?g¨gGh
ni¨ph ¨p gh pgip¨gnp¨ ihmnph§gL(K¥ ¤
= npig jfhgnp §ni g [}Z p Bosnia v. Serbia. N¨h
Ngi g ¨gh n g ;A? p ?i§ip¨ Ni ¨ggi§fg¨§ gn
~i¨( = }nfig ¨pnN g nh ph g¨g Mhg
§gNp g _A® ¨p g ;A?. §fg peighh 6¨p qpf n g
Mmgnp¨ i¨egL n g npfg gn § ¨ggi§fg gn g hg¨g4. g
 bgn jf¨g mihnph ni pggh Ng ?g¨g ni¨ph Np gL n
png ¨e g¨g hg¨gfh fpi pgip¨ ¨N must be exceptional. ni g
ijfih ¨ particularly great degree n ?g¨g npgin nei gq(K¥ £
=p. p ¨hhhhp Ngi ~i¨ ¨ ge npgin nei g
¥¢( Cinhfgni e( =¨a. }¨h Tn( [=+¢+¥+. Zfqpg. U ¥¤¤ 6[pgG }iq( =i§(
ni g _niqi ®fnh¨e¨ ZfL ¥ . ¥4(
¥¢. See id. UU ¥¤ . ¥£¥(
¥ #. See id. U ¥¥(
¥ ¥( mm¨gnp n }npepgnp np Ciepgnp ¨p Cfphqpg n }iq n
]pn 6~nhp( o \iJ( e( ?i§( o Vnpgpin4. Zfqpg. ¤## [(}(Z( Am( ¢£. U
¢# 6_§( ¤4(
¥ ¤. Id.
¥ £. Id. U ££ 6qm¨hh ¨4(
¤#¥« BOUNDARIES AND INTERSECTIONS ¥¤¥
;A?. g }nfig ijfi g¨g g bhg¨gGh phgifgnph Ni ep p
ihmg n each operation p N g ¨ en¨gnph nfii. not
generally p ihmg n g nei¨ ¨gnph(K¥ ¢ <gq¨gL. ¨gi
¨mmLp gh ihgige ge npgin ghg ¨p g ¨niqpgnp
m¨i¨qgih. g }nfig nfp g ;A?Gh ¨gnph Ni png ¨ggi§fg¨§
gn g _A®(¥  
=h Mgi¨gh qnphgi¨g g fp¨qpg¨ ip p nN ¨
miqhh ¨i nphgif p pgip¨gnp¨ iqp¨ ¨N ¨p p g ¨N np
hg¨g ihmnph§gL( [p C¨ig [[((¤. g N¨h ¨if g¨g pgip¨gnp¨
iqp¨ ¨N enm ¨ ¨ i¨qNni g¨g ¨nN g ¨ggi§fgnp
n npfg gn iqng mimgi¨gnih( = [}Z gnn g nmmnhg ¨mmin¨.
¨p hgigL ¨mm mi+hg¨§h ¨ miqhh g¨g. ¨g ¨hg Ng
i¨i gn pnp+hg¨g ¨gnih. p¨iinN g mnhh§gL n ¨ggi§fgnp(
3. Deductive Fact-Finding
h hi§ p C¨ig [[((£. pgip¨gnp¨ iqp¨ ¨N ¨nmg ¨p
pfge qgn fhgip ¨p pi¨Jp hm npfg gn niq
¨ pi¨ iqp¨ npgMg inqN pn¨ pgpg ¨p § pii(
[p npgi¨hg. hg¨g ihmnph§gL ni ¨gh n pn ijfih g
hg¨§hqpg n pn¨ pgpg ginf fgnp. ¨mmLp gi
g M¨gp bge npgin.K ni hh hgig bnei¨ npginK ghg(
[p mipm. ¨ bpi¨ m¨pK gn ¨iiL nfg pn h ijfi gn
qnphgi¨g ¨ hg¨gGh pn¨ pgpg(¥  = [}Z inpJ g¨g.
¨§hpg g¨g m¨p. dolus specialis 6g }nfig fh g iqp¨ ¨N
giqpnnL4 nf § pii inq ¨ m¨ggip n npfg( \nNei.
ep g hm¨ i¨egL n g npfg 6C¨ig [[(~(¥4. g hg¨gGh
pn¨ pgpg hnf § g npL mnhh§ npfhnp np nf
ie inq g m¨ggip n npfg
=fipp pnN gn g mm¨pgGh contention that the very pattern n g
¨gingh nqqgg nei q¨pL nqqfpgh. nei ¨ pgL min.
nfh np ~nhp¨p Vfhqh ¨p ¨hn }in¨gh. qnphgi¨gh g phh¨iL
pgpg. g Court cannot agree with such a broad proposition( = dolus
specialis. g hm pgpg gn hginL g infm p Nn ni p m¨ig. ¨h gn
§ convincingly shown by reference to particular circumstances. fphh ¨
¥ ¢. Id. U ¢## 6qm¨hh ¨4(
¥  . Id. U ¢¤¢(
¥ . See id. U ££(
¥¤¤ AM. U. INT’L L. REV. ¬£¢¥
pi¨ m¨p gn g¨g p ¨p § npeppL qnphgi¨g gn Mhg ¨p ni
¨ m¨ggip n npfg gn § ¨mg ¨h ep n gh Mhgp. g Nnf
¨e gn § hf g¨g g could only point gn g Mhgp n hf pgpg( ¥ 
~L ijfip eigf¨ ig¨pgL g¨g ¨ hg¨g mnhhhh pgpg gn nqqg
i¨e iqh. g [}Z ¨h ¨ Lg ¨pngi ¨Li n igL gn pi
gh ¨§gL gn minmiL ¨hhhh ¨ hg¨gGh pn¨ pgpg( [p ijfip
eigf¨ ig¨pgL. g [}Z m¨ig png npL inq g pgip¨gnp¨
iqp¨ ¨N ¨mmin¨. §fg ¨hn inq hnq n gh nNp mipg(
[p. g }nfig qmnh ¨gnp¨ §fiph np ¨g+pp. phg¨
n §fp np mienfhL inpJ M§gh hgqqp inq gh
nNp ¨h ¨N. ¨p Ng hgf¨gnph Ni ¨ hg¨g nf § 
ihmnph§ ni ¨gh g  png igL mimgi¨g(¥  Dp M¨qm n
g }nfigGh M§gL p ¨ggi§fgnp h g Corfu ¨h(K¥  gnf g
¨ih Ni hinfh. ¨h p g ¨niqpgnp ¨hh. g }nfig
fgq¨gL nfp §¨p¨ ¨§ ni g b¨Lp n qph p gh giigniL
§L ¨p fpp¨q gi m¨igL 6qnhg L ®fnh¨e¨4 np g §¨hh n gh
n¨hG pnN n g ¨gegL ¨p gi niihmnpp ¨fi gn
N¨ip hmmp p g ¨i¨(K¥#
 ie¨p Mih h ¨ nqm¨ihnp §gNp g [}ZGh epg¨iL
hg¨p¨ih 64 p g pn ¨hh ¨p 64 p Corfu( h ¨i¨L
qpgnp. g }nfig §¨h gh bnpL mnhh§ pipK if np ¨
¥ ( mm¨gnp n }npepgnp np Ciepgnp ¨p Cfphqpg n }iq n
]pn 6~nhp( o \iJ( e( ?i§( o Vnpgpin4. Zfqpg. ¤## [(}(Z( Am( ¢£. U
££ 6_§( ¤4 6qm¨hh ¨4 See also mm¨gnp n }npepgnp np Ciepgnp
¨p Cfphqpg n }iq n ]pn 6}in¨g( e( ?i§(4. Zfqpg. ¤#¥  [(}(Z( Am(
£. U ¥ 6_§( £4 6¨iLp g¨g g bpngnp n i¨hnp¨§phh qfhg phh¨iL §
i¨i ¨h qmg p g i¨hnppK n ¤##. inpJp g¨g b¬g«n pgimig
m¨i¨i¨m ££ n g ¤## Zfqpg p ¨pL ngi N¨L Nnf q¨ g qmnhh§ gn
i¨ npfhnph §L N¨L n pipK4(
¥ . See }A:_DA{. supra png ¥£¢. ¨g ¥¥+¥ 6i¨p gNn q¨p mipgh p
gh i¨i }nif. N N § hfhh figi. ¨p g }(?(?( ¨§¨q¨
¨i§gi¨gnp n ¥¥4 see also =nq ~p¨q. The Alabama Claims Arbitration.  ¢
[T=GW o }DVC( W(B( ¥. ¥  6¤## 4 6jfngp ig ;[ n g =i¨gL n :¨hpgnp
n ¥¥. N hg¨§h g ¨i§gi¨gnp bifh gn § g¨p ¨h ¨mm¨§ gn g ¨h.
¨p §L hf mipmh n [pgip¨gnp¨ W¨NK pf g¨g b¬¨« pfgi¨ ]neipqpg
h §nfp ( ( ( gn fh f p gn miepg g ggp nfg. ¨iqp. ni jfmmp.
Ngp gh fihgnp. n ¨pL ehh N g ¨h i¨hnp¨§ infp gn §e h
pgp gn ifh ni gn ¨iiL np N¨i ¨¨phg ¨ CnNi Ng N g h ¨g m¨K4(
¥ ( }nif }¨pp. Zfqpg. ¥¢ [(}(Z( Am( ¢. ¥ 6mi( 4(
¥#( }A:_DA{. supra png ¥£¢. ¨g ¥¥(
¤#¥« BOUNDARIES AND INTERSECTIONS ¥¤£
m¨hh¨ p g Corfu hnp( \nNei. p gh m¨hh¨. g [}Z N¨h
giqpp g i¨§gL n hm ghgqnpL. png hg¨§hp
m¨i¨qgih ni ¨hhhhp hg¨g ¨§gL(¥¥ [p g m¨ig n g fqpg
p N g [}Z did ¨ihh hg¨g ihmnph§gL. g hg¨g g¨g g ¨gh
nf png ¨e §p mimgi¨g Ngnfg §¨p¨Gh pnN( [g ¨hn
¨if
¬§«L i¨hnp n gh Mfhe npgin ¬nei g N¨gih«. g ngi ?g¨g. g
egq n ¨ §i¨ n pgip¨gnp¨ ¨N. h ngp fp¨§ gn fiph ig
minn ( ( ( ¬¨p« hnf § ¨nN ¨ more liberal recourse to inferences of
fact and circumstantial evidence . . . ¬hf pig piph ¨iiL« hm¨
Ng Np g h §¨h np ¨ hih n ¨gh p gngi ¨p ¨p
n¨L gn ¨ hp npfhnp(K¥¤
[p Bosnia v. Serbia. g }nfig ifh ¨pL binfih gn
piph.K¥£ §ng Np eiLp  g ¨gnph n g ;A? p
?i§ip¨ Ni igL ¨ggi§fg¨§ gn g _A® 6N Nnf q¨p
g¨g ~i¨ h¨i pn¨ pgpg4 ¨p Np giqpp  g
_A® N¨h ¨p ¨nqm fpi ig [[[64 n g ]pn
}npepgnp 6N Nnf q¨p g _A® ¨ pnN n ;A?Gh
pgpg4( [p p Ngi ?i§¨ 6_A®4 N¨h ihmnph§ ni g
enp p ?i§ip¨. g [}Z hg¨g
¬f«pnf§gL. g jfg hf§hg¨pg¨ ¨ n ¨ mng¨. qg¨iL ¨p p¨p¨
p¨gfi mine §L g _A® gn g Amf§¨ ?imh¨ ¨p g ;A?.
§ppp np §ni g gi¨ epgh n ?i§ip¨. npgpf fip
gnh epgh ( ( ( nNei. g hn g¨h n g }nfig h gn hg¨§h g ¨
ihmnph§gL n g Ahmnppg. ¨ responsibility which is subject to very
specific conditions.Dp n gnh npgnph h png f. §¨fh g h not
established beyond any doubt ( ( ( ¬g¨g _A®« ¨fgnigh Ni clearly
aware that genocide N¨h ¨§nfg gn g¨ m¨ ni N¨h fpi N¨L p ngi
Nnih g¨g png npL Ni q¨hh¨ih ¨§nfg gn § ¨ii nfg ni ¨i¨L fpi
¥¥( ~¨gi [( ~np¨. Responsabilità dello Stato e dell’individuo per Crimine
di Genocidio: Persistenti Incertezze nella Giurisprudenza della Corte




¥¤( }nif }¨pp. ¥¢ [(}(Z( ¨g ¥ 6qm¨hh ¨4(
¥£( mm¨gnp n }npepgnp np Ciepgnp ¨p Cfphqpg n }iq n
]pn 6~nhp( o \iJ( e( ?i§( o Vnpgpin4. Zfqpg. ¤## [(}(Z( Am( ¢£.
UU £. ¢¤¤ 6_§( ¤4(
¥¤¢ AM. U. INT’L L. REV. ¬£¢¥
N¨L. §fg g¨g gi mimgi¨gnih had the specific intent characterizing
genocide(¥¢
A¨ip nqmgL. g }nfig q¨p g¨g g hnf §
hg¨§h b§Lnp ¨pL nf§gK g¨g g _A® hfmm ¨ gn g ;A?
bp f ¨N¨iphhK g¨g g Nnf § fh gn figi ¨ pn¨
pgpg(¥  h ]¨ggp png. png ep g bmnhh§ pnN §L
?i§¨p ¨fgnigh g¨g q¨hh¨ih Ni ¨§nfg gn § ¨ii nfg p
?i§ip¨. ni ep g¨g g N¨h ¨i¨L ¨mmpp. N¨h q
hfpg §L g }nfig p nii gn qnphgi¨g ¨gf¨ pnN n
g hm pn¨ pgpg n g mimgi¨gnih(K¥
[p ¨ hm¨i¨g nmpnp g¨g mfihf ¨ qni pfge qgn n ¨g+
pp. Zf ~ppnfp¨ ihnig gn ¨ bqni §i¨ infih gn
piph ¨p ifqhg¨pg¨ ep.K ¨h p g Corfu ¨h(¥ ~¨h
np g gng¨gL n g ep  npf g¨g g bq¨pn ghK
§gNp g mng¨ ¨p qg¨iL nph n §ng hh q¨pg
b?i§¨ gini ¨ f pnN n g pn. N q¨h g
¨p ¨nqm(K¥ Zf Yg ¨mm g h¨q ¨mmin¨. §¨hp h
¨ifqpg np g ¥ Amnig n g <(T( ?ig¨iL+]pi¨ b= _¨
n ?i§ip¨.K p N g epgh p ?i§ip¨ Ni bfpihgnn p
g npgMg n qni pi¨ pniq¨gnp ¨§nfg g eiL nh
i¨gnphmh §gNp g ¨ihmh p ~i¨ ¨p p C¨ ¨p
hm¨L §gNp Cihpg Vn-ea ¨p Cihpg Y¨i¨'a(K¥
Zf Yg ¨hn qm¨hJ g¨g g _A® N¨h bfL ¨N¨i n g
q¨g n m h¨g ¨giK p ?i§ip¨ ¨p g¨g g pgip¨gnp¨
nqqfpgL ¨h ¨ Nn fpihgnn g gini¨gp hgf¨gnp p g
p¨e §ni g q¨hh¨i(¥# Zf +Y¨h¨Np. Nn nfp g
_A®  h¨i pn¨ pgpg. ¨hn nqm¨p ¨§nfg g bqgnh
¥¢. Id. U ¢¤¤ 6qm¨hh ¨4(
¥ . Id. UU ¢¤¤+¤£(
¥( pi¨ ]¨ggp. Evidentiary Issues in the ICJ’s Genocide Judgment.   [T=GW
}A[V( Z<?=( .  6¤##4(
¥( }nif }¨pp. ¥¢ [(}(Z( ¨g ¥(
¥. See ~nhp( o \iJ( e( ?i§( o Vnpgpin. ¤## [(}(Z( ¨g £ . £¢
6¨i¨gnp §L ~ppnfp¨. Z(4 6iipp:hL }¨iGh ghgqnpL. g npgpfnfh
npg¨g §gNp V¨a ¨p Vn-ea. g ph §gNp g ?nimnph ¨p g
VphgiL n g [pgini p ~i¨. ¨p g nh qg¨iL ph §gNp g nih
n g ;A? ¨p ~i¨4(
¥. Id. ¨g £ ¤. UU +¥# 6¨i¨gnp §L Yg. Z(4(
¥#. Id. U ¥#(
¤#¥« BOUNDARIES AND INTERSECTIONS ¥¤ 
¨p gpjfhK n g q¨nigL. N ginf gi igL bnf
npL ¨K gn g npfhnp g¨g ?i§¨ ¨ pn¨ pgpg(¥¥
_ni g mfimnh n ¨hhhhp pn¨ pgpg. g q¨nigL ¨q gn
giqp N¨g g hg¨g pN ¨p N¨pg ¨g g mih gq g
¨qm¨p p ?i§ip¨ gfip inq gp ¨php pgn pn(¥¤
[g ¨nmg ¨p ¨mmin¨ g¨g h forward-looking p g hph g¨g g
¨p¨Lhh h §¨h np g m¨igf¨i ifqhg¨ph hfiinfpp g
npfg n g hg¨g ¨g g qnqpg g pn¨ ¨qm¨p §¨p( =h
¨mmin¨ h p hg¨i npgi¨hg gn pgip¨gnp¨ iqp¨ ¨NGh nhg.
backward-looking ¨mmin¨. p N g f ¨h g §pg n
pnNp g ihfgh n ¨ iqp¨ pgimih ¨p g m¨ig g ¨fh
m¨L p g(
= mm¨h }¨q§iGh hnp i¨ip =¨aGh m¨igm¨gnp p
¨ Z}` 6qpgnp p C¨ig [[((¤4. h ¨ fhf M¨qm ni
hgpfhp gh ipg ¨mmin¨h( = =i¨ }¨q§i nfp
g p n e qp p Z¨h N¨h png ¨p Mmg ihfg n
m¨igm¨gnp(¥£ ~L npgi¨hg. g mm¨h }¨q§i  =¨a ¨ g
pgpgnp gn figi ¨ iqp¨ mfimnh p N g ¨gh Ni. fpi
g ifqhg¨ph. nih¨§(¥¢ [ ¨ niN¨i+nnp ¨mmin¨. 
g [}ZGh. N¨h gn § ¨nmg gn =¨aGh §pg. Nnf g § mnhh§ gn
npf g¨g. np g §¨hh n g pniq¨gnp  mnhhhh.  ¨geL
mfihf ni ¨g ¨hg inp qh Ng g ¨gh n g e qp
p Z¨h pngi migppg jfhgnp Nnf § h g png pi¨L g
¨h g¨g ¨ hg¨g. Ng gh pgp. mnq¨g. ¨p qg¨iL
¨mm¨i¨gfh. h p ¨ §ggi mnhgnp gn ¨gi pniq¨gnp np g pi¨
iqp¨ npgMg p N gh ¨gnph ¨i fpig¨p ¨p mig g
nphjfph n gh npfg
= fiipg hg¨g n ¨¨ih. hfqq¨iJ p =¨§ ¤. h png ¨( [g
h nfpgipgfge g¨g ¨p pef¨Gh pn¨ pgpg ¨p §
¨hig¨p §L iip gn m¨igm¨gnp p ¨ nqqnp m¨p ¨p ¨
pi¨ iqp¨ npgMg. Ni¨h ¨ hg¨gGh pgpg h iL nphgif
¥¥. Id. ¨g ¤¢¥. U ¤ 6hhpgp nmpnp n ;+Cihpg +Y¨h¨Np4(
¥¤. Id. ¨g ¥¤¤. U ¥#(
¥£( Cinhfgni e( =¨a. }¨h Tn( [=+¢+¥+=. Dmpnp ¨p Zfqpg. UU  + 
6[pgG }iq( =i§( ni g _niqi ®fnh¨e¨ V¨L . ¥4(
¥¢( Cinhfgni e( =¨a. }¨h Tn( [=+¢+¥+. Zfqpg. U ¥£ 6[pgG }iq( =i§(
ni g _niqi ®fnh¨e¨ ZfL ¥ . ¥4(
¥¤ AM. U. INT’L L. REV. ¬£¢¥
§L ¨enp Mgi¨mn¨gnph ¨p e¨f¨gp m¨igf¨i ¨gh ¨p
ifqhg¨ph( ]ep g¨g ¨ hg¨g h ¨p ¨§hgi¨g pggL g¨g ¨p §ggi
¨f¨g g gh n gh ¨gnph. g h i¨hnp¨§ gn ¨nN g mfimnh
n gh ¨gnph gn § pii qni §i¨L( C¨ig [[[ N giL gn ¨ihh
hnq n gh npiph(




 CnL mfimnh ni ¨
correct ihfg
_niq¨hg





 ~¨¨pp ¨ ¨p
i¨hnp¨§
p¨Lg¨














 ]i¨egL hfhgh g
p gn mfph
qh. niN¨i+nnp §¨h
 b}npeppL hnNp §L
m¨igf¨i ifqhg¨phK
 [}Z ]i¨egL inqqph
ig¨pgL




Dolus specialis N¨h png eh Ng hg¨g ihmnph§gL p qp(
= pginfgnp n hg¨g ihmnph§gL ni ¨gh n pn p ¨p
hhpg¨L iqp¨ ¨N+§¨h gi¨gL 6ig [9 n g ]pn
}npepgnp4. N¨h png ¨p ¨ h¨ge hnfgnp( [g h gfh png
hfimihp g¨g p §ng Bosnia & Herzegovina v. Serbia &Montenegro
¨p Croatia v. Serbia. g [}Z ¨ fgh hg¨§hp g hg¨gGh
pn¨ pgpg( C¨ig [[[ nppgi¨gh np nN gn gi¨ph¨g ¨ hf§ge
iqp¨ ¨N qpg pgn g ¨N np hg¨g ihmnph§gL(
Ahmnphh gn gh ¨ ¨p e¨iL i¨q¨g¨L( ?nq
nqqpg¨gnih ¨p fh ¨e jfhgnp Ngi g ]pn
}npepgnp ¨gf¨L pnqm¨hhh g hg¨g n§¨gnp png gn nqqg
pn ¨p ¨e p g eN g¨g g gMg qiL hg¨§hh
¤#¥« BOUNDARIES AND INTERSECTIONS ¥¤
g fgL n g hg¨g gn miepg ¨p mfph pef¨ mimgi¨gnih(¥ 
Dgih ¨e minmnh g iee¨ n g npmg n iqh n g hg¨g
¨p n delicta imperii ¨h ¨ mnhh§ qn n ¨§gL(¥
=h ¨ig hfhgh ¨pngi ¨mmin¨( [g minmnhh ¨
qgnnn¨ inhh+igJ¨gnp §gNp pgip¨gnp¨ iqp¨ ¨N
¨p g ¨N np hg¨g ihmnph§gL gn qni ¨mminmi¨gL e¨f¨g g
pgpg n ¨ hg¨g(  hg¨gGh pgpg hnf § nphgif p ¨ pf¨p.
n§ge. nhg N¨L. §pggp inq qgnh enm fpi
pgip¨gnp¨ iqp¨ ¨N( }npeihL. infih gn pfge
Mgi¨mn¨gnph gn hg¨§h ¨p pef¨Gh pn¨ pgpg ijfih
mifp( [p hfq. §¨h np g ¨pnhh g¨g pgip¨gnp¨ iqp¨
¨N ¨p g ¨N np hg¨g ihmnph§gL hq gn nfpgipgfgeL
nnN peig qgnnn¨ ignph. gh hgfL minmnhh ¨
qgnnn¨ i+§¨¨pp §gNp gh gNn i¨qh n ¨N(
( `W`V`T=? _DA <T[_[`{V`=\D{ _DA]`TD}[{W [T=`T=
1. Nuanced Assessment of Gravity: Intent’s Extent and Intensity
:L h dolus specialis ¨ ifiipg h¨ge gpjf p Anq¨p+
npgppg¨ iqp¨ hLhgqh¥ [g hieh g mfimnh n ¨i¨e¨gp ¨
¥ . See C¨n¨ ]¨g¨. On What Conditions Can a State Be Held Responsible for
Genocide?. ¥ `<A( Z( [T=GW W( £¥. ¢¥+¢¤ 6¤##4(
¥. See mm¨gnp n }npepgnp np Ciepgnp ¨p Cfphqpg n }iq n
]pn 6}in¨g( e( ?i§(4. Zfqpg. ¤#¥  [(}(Z( Am( £. ¤#¤. U ¢+  6_§( £4
6hhpgp nmpnp §L =ip¨. Z(4 see also :¨q ( ?¨§¨h. Has Genocide
Been Committed in Darfur? The State Plan or Policy Element in the Crime of
Genocide. in =\` }A[V[TW W: D_ ]`TD}[{` £. ¢ 6A¨m \p¨q o C¨f
~iph h(. ¤##4 pgpn ffhgn }¨p¡¨n =ip¨. Complementarity State
Responsibility and Individual Responsibility for Grave Violations of Human Rights:
The Crime of State Revisited. in [T=`AT=[DTW A`?CDT?[~[W[=® =D{® d `??®?
[TV`VDA® D_ D?}A ?}\}\=`A ¤  +  6V¨fiJn A¨¨JJ (. ¤## 4 pgnpn
}¨hhh. La Communauté Internationale et Le Génocide, in W` {AD[=
[T=`AT=[DTW < ?`A;[}` {` W C[9. {` W Z<?=[;` `= {< {0;`WDCC`V`T= +
V0WT]`?V[}\`W ;[AWW® ¥£. ¥ 6Cnp (. ¥¥4 ]¨g¨pn i¨pn+AfJ.
State Fault and the Forms and Degrees of International Responsibility: Questions
of Attribution and Relevance. in W`{AD[= [T=`AT=[DTW < ?`A;[}` {` W C[9.
{` W Z<?=[}` `= {<{0;`WDCC`V`T= ¤ . ¢# 6V¨ph V ;i¨L (. ¥¥4(
¥. See, e.g.. Cinhfgni e( ¨Lhf. }¨h Tn( [}=A++¢+=. Zfqpg. U  ¥
6[pgG }iq( =i§( ni AN¨p¨ ?mg( ¤. ¥4( ]ep g¨g dolus specialis h ¨ gpjf
gLm¨ n Anq¨p+npgppg¨ ¨ hLhgqh. iiph p gh ¨ig gn p¨gnp¨
h¨gnph ¨p ¨h ¨N nppgi¨g np nfpgih inq gh ¨ gi¨gnp(
¥¤ AM. U. INT’L L. REV. ¬£¢¥
iqp¨ np Np g iqp¨ pgig¨ph ¨ hm n§ge ni
qnge nphi gn § m¨igf¨iL i¨e(¥ = h¨gni h
npip Ng g bihnfgphh n g NK¥ n ¨p ¨pg. ¨p pgpg
g¨g h bhnqgp qni g¨p g fhf¨. hqm Npphh(K¥#
=ini. g ¨ pgnp n hm pgpg ¨N¨Lh q§h ¨p
qpg n i¨egL( _figiqni. ni ¨ iqp¨ gn ¨e pn¨
pgpg. ¨ gihn n pgphgL 6destroy4 ¨p Mgpg 6a group, in whole,
or in part4 ph gn § hg¨§h(¥¥ [ g¨g gihn h png qg. g
pef¨ qg gi ¨e nqqgg ngi iqh. png ijfip
hm pgpg. ni qg ¨e nqqgg pn ginf ¨p
¨hhniL niq n ¨§gL 6C¨ig [[[((£4( [p ngi Nnih. g h nf§gf
Ngi ipg ih n pn¨ pgpg ¨p § peh¨ ni ¨p
pef¨(¥¤
~L npgi¨hg. fpi g ¨N np hg¨g ihmnph§gL. pngp miepgh
g ¨nmgnp n ¨ qni pf¨p ¨mmin¨ gn iqh. §¨h np ¨ hp
h¨ n hinfhphh( <pi }¨mgi [[[ n g (A(?([(:((. §i¨h
n n§¨gnph g¨g nphggfg miqmgniL pniqh ¨i gn § nphi
hinfh. b¨ep i¨i gn gi h¨ ni ¨i¨gi(K¥£ ig ¢#
peh¨h ¨p ¨i¨e¨g niq n ihmnph§gL ni §i¨h n ¨p
n§¨gnp fpi ¨ miqmgniL pniq. N qfhg pene b¨ gross
¥( =Lm¨ M¨qmh ¨i nfp p ¨igh  ¢ ¨p   n g ?m¨ph }iqp¨
}n( See ¨igh(  ¢.   }u{[]D C`TW ¬}(C(« 6?m¨p4( ~ng iqh npg¨p ¨ eiL
hq¨i actus reus gn n§g¨p. ie¨. ¨hL. ni hginL ¨hh pniq¨gnp g¨g
¨p fpiqp 6¨ig  ¢4 % g¨g h i¨g gn 6¨ig  4 p¨gnp¨ hfigL ni
ph( ig  ¢ 6g qni hinfh iq4 ijfih g¨g g pef¨ ¨g Ng
g ¨q n ¨enip ¨ nip mnNi. N ¨ig   h ig ¨¨phg ¨p ¨pg
png h¨ip g¨g mfimnh( pngi M¨qm h ¨ig ¥¢¥6¤4 n g Cnigffh Cp¨
}n. pgg ¨i¨e¨g ¨§nignp( See ¨ig( ¥¢¥6¤4 }u{[]D C`TW ¬}(C(« 6Cnig(4( [g
mihi§h ¨i¨e¨g iqp¨ ihmnph§gL  g ¨pg mi¨gh ¨§nignp 6¨i¨L
p ¨h ¨ iqp¨ ¨g p ig ¥¢#4 Ng g pgpg n n§g¨pp ming(
¥( = Mmihhnp h §niinN inq `A[Y :DW_. W? }=`]DAx? {` W
=[C[}[{{  # 6¤## 4(
¥#( ?}[C[DT` C[}`T­. ?]][D {[ <TG[T{][T` ?<W {DWD ?C`}[_[}D ¥£
6¥¢£4(
¥¥( ]pn }npepgnp. supra png (
¥¤. See AD]`A V`AW` o T{A0 ;[=<. =A[=0 {` {AD[= }A[V[T`W +
CAD~WyV`? ]0T0A<9 {` W ?}[`T}` }A[V[T`WW` ¤ 6¥4 6¨qggp g
mnhh§gL n dolus indeterminatus p iqh Ng hm¨ pgpg ¨i pnpfhe np
dolus eventualis ¨p pL g mnhh§gL n praeter dolus4(
¥£( (A(?([(:((. supra png ¢. ¨g ¥¥#(
¤#¥« BOUNDARIES AND INTERSECTIONS ¥¤
¬pgphgL« ni systematic ¬Mgpg« ¨fiK gn f g n§¨gnp(¥¢
= [pgip¨gnp¨ W¨N }nqqhhnp Mm¨p g¨g ¨ en¨gnp h
hLhgq¨g  ¨ii nfg p ¨p ni¨pJ ¨p §i¨g N¨L ¨p bg
giq IinhhG iih gn g pgphgL n g en¨gnp ni gh gh(K¥  [g
¨hn inpJ g¨g png eiL en¨gnp n jus cogens pg¨h
¨i¨e¨g ihmnph§gL( Dp g npgi¨iL. g }nqqhhnp p
¨ pf¨p ¨mmin¨ g¨g ¨enh gie¨Jp §i¨h n miqmgniL
pniqh( = }nqqhhnp hg¨g bi¨geL hh hinfh ¨hh n §i¨
n miqmgniL pniqh ¨p § peh¨.K ep gnf gh §i¨h
¨i hg pMfh¨§(¥ [p ngi Nnih. ipg eh n hinfhphh
¨p § ¨ggi§fg gn §i¨h n jus cogens pniqhcpfp ¨gh n
pn §L ¨ hg¨g(
=h ¨mmin¨ h png ipg inq g nph g¨g g [}Z ¨h ¨nmg
p g m¨hg( [p Diplomatic Staff in Tehran.¥ g }nfig §¨h gh
npfhnph ¨§nfg [i¨pGh bgif pgpgnphK np g ¨g g¨g g N¨h bfL
¨N¨iK n g fipg <? `q§¨hhL hgf¨gnp ¨p Lg  pngp gn
mingg g `q§¨hhL(¥ [p. g [}Z nphi g ¨h bfpjfK
¨p n beiL m¨igf¨i i¨egLK §¨fh bg iep ?g¨g ghK
hi¨i g pen¨§gL n ¨ nip q§¨hhL(¥ ?f npfg.
{fmfL ¨ifh. qmgL m g }nfig hg¨§h bpng npL g
Mhgp n Ninpfphh ¨p gh ¨ggi§fgnp gn g hg¨g. §fg ¨hn gh
e n i¨egL(K¥#
mm gn ¨ hg¨g, pn¨ pgpg h L p giqpp nN
hinfh ¨ §i¨ n g ]pn }npepgnp h 6¨p. ¨nipL. 
¨i¨e¨g ihmnph§gL hnf ¨gg¨4( [p giqpp ¨ hg¨gGh
pn¨ pgpg. N¨g ph gn § hg¨§h h g extent ¨p
intensity n hg¨g pgpg(¥¥ [phg¨ n giqpp bK ¨ hg¨g ¨h dolus
¥¢. Id. ¨g ¥¥¤ 6qm¨hh ¨p nqqpgh ¨4(
¥ . Id. ¨g ¥¥£(
¥. Id.
¥( <pg ?g¨gh {mnq¨g ¨p }nphf¨i ?g¨ p =i¨p 6<(?( e( [i¨p4.
Zfqpg. ¥# [(}(Z( Am( £. U  6V¨L ¤¢4(
¥( Cii V( {fmfL. Responsabilité Internationale Des États. in A`}<`[W {`?
}D<A? {` WG}{0V[` {`{AD[= [T=`AT=[DTW ¤¥. £  6¥4(
¥( <(?( e( [i¨p. ¥# [(}(Z( U ¤(
¥#( {fmfL. supra png ¥. ¨g £ (
¥¥( i¨pn+AfJ. supra png ¥. ¨g ¤  6Nigp p ¥¥ Np g §¨gh np
hg¨g iqh p g [W} Ni hg ¨ge. ¨p pngp g mnhh§gL n ¨hhhhp g
i n ¨fg gn p g nphjfph n iqh4(
¥£# AM. U. INT’L L. REV. ¬£¢¥
specialis. g nfh hgh gn g jfhgnp bnh g hg¨g ¨e ¨pL
pn¨ pgpg ¨p.  hn. gn N¨g iK = pMg hgnp N
¨if ¨ nhg. n§g ¨p¨Lhh hnf f g ¨phNi gn gh
jfhgnp(
2. Individual and Holistic Approaches to Genocidal Intent
[p hg¨§hp hm pgpg. ¨p pgimigi ¨p ¨nmg ¨p individual
¨mmin¨ g¨g inphgifgh g mimgi¨gniGh hg¨g n qp ¨g g gq
n g ¨g( = ¨p¨Lhh h niN¨i+nnp.¥¤ §¨h np g pniq¨gnp
¨e¨¨§ gn g mimgi¨gni p i m¨igf¨i ifqhg¨ph( h
qpgnp p C¨ig [[(~. gh ¨h §p g minqp¨pg ¨mmin¨ p
¨hh n hg¨g ihmnph§gL ni pn(
pngi ¨mmin¨ gn hg¨§hp hm pgpg h holistic( =h
¨mmin¨ pgimigh g npfg n g mimgi¨gni p g n g
npfgGh pi¨ npgMg. p ¨ §¨N¨i+nnp ¨p¨Lhh g¨g
¨hhfqh bpgpgnph ¨i gLm¨L infp np mini §i¨gnp(K¥£
=h nhg ¨mmin¨ h minqp¨pg p pgip¨gnp¨ iqp¨ ¨N
6C¨ig [[(4(
=h ¨ig ¨ifh gh qgnnnh hnf § peig( 
pi¨ iqp¨ npgMg h nphgif ex post facto. np g §¨hh n
pniq¨gnp g¨g N¨h png phh¨iL ¨e¨¨§ gn g pef¨ ¨g g
gq n g ¨g( =h nh png q¨p g¨g. p npfpgnp Ng ngi
¨gnih. g npgMg n ¨p pef¨Gh npfg qg png § ie¨pg gn
pi dolus specialis( ~fg. piip dolus specialis hnf pg¨ ¨
¨if ¨p¨Lhh n ¨p pef¨Gh hnp+q¨p minhh ¨p n g
in pn¨ pgpg m¨Lh p gc¨p ¨mmin¨ g¨g h niN¨i+nnp
¨p Nnf §ggi fmn g mipm n pef¨ ¨§gL(
~L npgi¨hg. g mihfqmgnp g¨g ¨ hg¨g ¨ pnf pniq¨gnp gn.
ginf ¨ minhh n bmini §i¨gnp.K nqmipheL e¨f¨g ¨
ep iqp¨ npgMg h qni ph§(¥¢  hg¨g h ¨p ni¨pJ.
¨§hgi¨g pggL niq §L n¨h Ng ipg hnfih n qg¨iL.
mnq¨g. ¨p pgp pniq¨gnp( =ini. g h. p mipm.
p ¨ §ggi mnhgnp gn ¨f¨g gh nNp npfg p g n npnp
¥¤. See generally V[}\`W `( ~A=VT. [T=`T=[DT. CWT?. T{ CA}=[}W
A`?DT ¥£+¢ 6¥4 6hm¨L ¨mgi ¥#4(
¥£. Id. ¨g ¥ ¤(
¥¢. Id.
¤#¥« BOUNDARIES AND INTERSECTIONS ¥£¥
epgh ¨p gn qnf¨g g gh n gh nh gn ¨g(  mihnp. §L
npgi¨hg. gph gn i¨g p ¨ hh mig¨§ q¨ppi. ¨h i pgpgnph
¨i pfp §L ¨ ¨pp peinpqpg( =ini. npgi¨iL gn g
fiipg gppL. ¨ nhg ¨mmin¨ h mii¨§ p ¨hhhhp hg¨ghG
pgpg. Ni¨h ¨p pef¨J e¨f¨gnp h ¨mminmi¨g fpi
pgip¨gnp¨ iqp¨ ¨N(
p pef¨Gh pgpg h png ¨N¨Lh iie¨pg gn hg¨g
ihmnph§gL( = hg¨g n qp n ¨ hg¨g n¨ nf ¨e
min§¨ge e¨f  Vnhea Ni gn § nfp fgL n pn. g
Nnf min§¨§L ¨g pph np hg¨g pn¨ pgpg( \nNei.
gh hqmhg eN hnf § ¨mm Ng ¨fgnp ¨h neipqpgh
¨i png mfiL nqnpnfh pggh niq §L n¨h Ng ¨ hp
hg¨g n qp(¥  ]pn¨ pgpg nf § g ¨gggf n ¨p hn¨g
n¨( ]¨g¨ mihpgh g min§q p g nnNp q¨ppi
¬W«g fh q¨p g¨g ¨ hg¨g n¨ n ¨ nfpgiL. h¨L [g¨L. ¨gp p h
n¨ ¨m¨gL. m¨igm¨g p g mimgi¨gnp n g giinihg ¨gg¨h n
¥¥ ?mgq§i ¤##¥ ( ( ( ¨p ¨pL§nL ¨if g¨g [g¨L ¨h hf h ihmnph§
ni ¨ep mimgi¨g g ¥¥ ?mgq§i ¨gg¨h ¨p gini ni §p I¨
giinihg hg¨gGG¥
Dp g ngi ¨p. Np ¨ pnp+hg¨g ¨gni h ihmnph§ ni ¨gh n
pn 6C¨ig [[(~(¤4. g ihfg gph gn hi¨i g in n g
?g¨g( [p gh ¨hh. g ifh neipp ¨ggi§fgnp n hg¨g
ihmnph§gL ¨h niq¨hg¨L ¨mm §L g [}Z ¨i i¨np¨p( ~L
ijfip g pgimigi gn hp gn g m¨igf¨i npfg 6C¨ig
[[(~(£4. g §nqh ¨qnhg qmnhh§ gn p ¨ hg¨g ihmnph§ ni
¨gh n pn(
 nhg ¨p¨Lhh n pgpg ¨enh gh fphfg¨§ min§qh n
¨ggi§fgnp( _ni M¨qm. p Bosnia & Herzegovina v. Serbia &
¥ ( = ¨mmin¨ ip minmnh h n§ge ¨p ¨hgh nf§gh np g nmpnp
n gnh Nn ¨if g¨g ¨ hg¨gGh pn¨ pgpg h fgq¨gL hg¨§h §L g ¨g
n ¨p pef¨( But see ?¨q }¨iN¨gi. Holding States Accountable for the Crime
of Crimes: An Analysis of Direct State Responsibility for Genocide in Light of the
ICJ’s 2007 Decision in Bosnia v. Serbia. ¥  <}YWT{ <( W( A`;( ¥. ¤¤ 6¤##4
Tn¨qmi. supra png ¤. ¨g £¢(
¥( ]¨g¨. supra png ¥ . ¨g £+£ 6Mm¨pp g¨g g pgpg n ¨p pef¨
n¨ ¨pg n ¨ hg¨g nh png imihpg g pgpg n g pgi pggL ¨p. gini.
g pgi pggL ¨ppng §  ihmnph§ ni g pef¨ ¨pgGh pgpg4(
¥£¤ AM. U. INT’L L. REV. ¬£¢¥
Montenegro. ~nhp¨ hf§qgg ¨ pfq§i n pi¨ ¨ifqpgh ¨q
¨g hg¨§hp g _A®Gh dolus specialis( ¨gnph pf 64 g
Mhgp n ¨ pi¨ m¨p ni ¨ b]i¨gi ?i§¨K 64 g nh
qg¨iL gh §gNp ZT ¨p g ;A?. Nnh nih Ni ep m¨
§L ~i¨ 64 g  minmnignp 6fm gn #r4 n g qg¨iL
q¨gi¨ n g ;A? hfmm §L ~i¨ 6e4 g _A®. Amf§¨
?imh¨. ¨p Amf§¨ ?imh¨ Yi¨p¨ niq np hp npnq
pggL ¨p g _A® nphggfg g miq¨iL hnfi n pnq n
Amf§¨ ?imh¨ ¨p Amf§¨ ?imh¨ Yi¨p¨ ¨p 6e4 q¨hhe
ph p gpgnp ¨qmh ginfnfg ~nhp¨. ¨ii nfg fhp
hq¨i qgnh. ¨p g¨igp g h¨q infm(¥ = }nfig 6Mmg
ni hm¨i¨g ¨p hhpgp nmpnph4 ifh gn nhg¨L pgimig
g ¨gh. ¨p phhg np giqpp N¨g hg¨g ¨fgnigh ¨gf¨L
pN p ¨ ep qnqpg 6C¨ig [[(~(£4 ginf ¨p pef¨
¨hhhhqpg n ¨ ¨¨gnp(¥
=h ¨ig minmnhh g mnpg n m¨igfi gn e¨f¨g hg¨g
pn¨ pgpg h gn n§geL nphi g i n ¨pgm¨gnp
§L g hg¨g n g pn¨ ihfg. §¨h np g gng¨gL n pniq¨gnp
¨e¨¨§ gn g( ?f ¨ hnfgnp Nnf ¨en gNn min§qh( _ihg. g
Nnf miepg ¨ hqmhg ¨ggi§fgnp n g ¨gh n ¨ np. inf hg¨g
¨pg. Nnh ¨gnph Nnf npL §iq g hg¨g gn g Mgpg gL
¨i m¨ig n ¨ ¨ii. nhg ¨p pf¨p ¨p¨Lhh n hg¨g npfg(
?np. g Nnf miqg ¨ hg¨gGh ¨ge npgi§fgnp gn gi m¨igh
¨iiLp nfg ¨ pn¨ pgimih gn § ¨jf¨gL e¨f¨g.
¨gg¨p gn g npfg g minmi e n pgpg g hm¨Lh(
3. Volitional and Cognitive Elements of Genocidal Intent
_ni ¨ np gq. g gniL n dolus p npgppg¨ hLhgqh ¨h
eng ¨ggpgnp gn g ngnqL §gNp gh volitional ¨p gh
cognitive qpgh(¥ = eiL enfgnp n g npmg p npgppg¨
hLhgqh ¨p § gi¨ §¨ gn gnih g¨g mie ¨ engnp¨
¥( mm¨gnp n }npepgnp np Ciepgnp ¨p Cfphqpg n }iq n
]pn 6~nhp( o \iJ( e( ?i§( o Vnpgpin4. Zfqpg. ¤## [(}(Z( Am( ¢£.
UU ¤£+¢#. £¥ 6_§( ¤4(
¥. Id. U ¢¤¤(
¥. See C[}`T­. supra png ¥#. ¨g ¥¢ 6pngp g qmnig¨p n hgpfhp
mfimnh p ¨ bhf§ge hph.K Ng ¨ mhLnn¨ ¨p qnge npgpg. ¨p N¨g
g mfimnh bNnf § n§geLK4(
¤#¥« BOUNDARIES AND INTERSECTIONS ¥££
¨mmin¨ 6¨ mihnp g¨g N¨pgh ¨ ihfg ¨gh Ng dolus4 ni ¨ npge
np 6dolus q¨ph g¨g g ¨pg qpg¨L pehnp g ihfg4(¤##
:J. nfpi n g pfpg¨ p¨hg gniL n dolus p ]iq¨pL.
¨qnfhL p g ¨h bpnN ¨p N¨pg g i¨J¨gnp n ¨ iqK¤#¥c
ni. qni ¨mminmi¨gL. g bi¨J¨gnp n g ¨ himgnp n g
¨ghK 6b=¨g§hg¨pheiNifpK4(¤#¤ :J Mm¨ph g¨g ¨p ¨g
Ng pgpg h ¨ii nfg p bgNn qnqpghK ¨p pggf¨ qnqpg.
ni g nphnfhphh n N¨g np N¨pgh 6b~NfSg hp ¨enp. N¨h q¨p
NK4 ¨p ¨ engnp¨ qnqpg. ni giqp¨gnp gn miniq g ¨g
6b`pghnhhpg ¨Jf. ¨S q¨p h fizip NK4(¤#£ Dolus
ijfih both ¨ engnp¨ 6N¨pg ¨ ihfg4 ¨p ¨ npge qpg
6¨pgm¨g g ihfg ginf ¨ mienfh qpg¨ imihpg¨gnp4(
}nqqpg¨gnih n pgip¨gnp¨ iqp¨ ¨N ¨e iee gh
ngnqL Ng i¨i gn pn¨ pgpg( \nNei. phg¨ n
inpJp g¨g dolus h nqmnh n gh gNn qpgh. gi h ¨
gppL gn iL gi np engnp¨¤#¢ ni npge¤#  hg¨p¨ih gn
p pn¨ pgpg( = engnp¨ hg¨p¨i nphih g¨g ¨
¤##( Af _( ?( ?( C¨gin. O Dolo Enquanto Elemento do Tipo Penal (no Direito
Português Actual): Questão-de-Facto ou Questão-de-Direito?. in [ A`;[?= {
DA{`V{D?{;D]{D? CDA=<]`?`? ¥¢. ¥¤+¥¤ 6¥4 pgnpn Wfh }¨eh
}¨q¨in. Vngen. ;npg¨. [pgp¡!n. {nn 6¥4 6fpmf§h ghh. <peihgL
n ?!n C¨fn4 6np  Ng ¨fgni4(
¤#¥( \T? :`W­`W. {? {`<=?}\` ?=A_A`}\= [T ?`[T`T ]A<T{­)]`Tc
`[T` ?®?=`V=[?}\`{A?=`WW<T] ¤ . ¢#+¢¥ 6¤ ( ¥¢4(
¤#¤. Id. ¨g ¤ (
¤#£. Id. ¨g ¢#+¢¥(
¤#¢( =¨g hqh gn § g mnhgnp ¨nmg §L g [W}( See Draft Code of Crimes
Against the Peace and Security of Mankind. ¬¥« ¤ ®(~( [pgG W( }nqqGp ¥ . ¢¢.
<(T( {n( %}T(¢%?`A(%¥%(¥ see also {eiq Lp. The Interpretation
of Genocidal Intent Under the Genocide Convention and the Jurisprudence of
International Courts.  Z( }A[V( W( ¢¤£. ¢¢¥ 6¤#¥¢4 V¨ ]( Y¨ip¨e¨h. Is the
Emerging Jurisprudence on Complicity in Genocide Before the International Ad
Hoc Tribunals a Moving Target in Conflict with the Principle of Legality?. in =\`
}A[V[TW W: D_ ]`TD}[{` . ¥¥#+¥¥ 6A¨m \p¨q o C¨f ~iph h(.
¤##4(
¤# . See }¨fh Yihh. The Darfur Report and Genocidal Intent. £ Z( [T=GW }A[V(
Z<?=(  ¤.   6¤## 4 see also M¨pi Y(( ]ip¨N¨g. Rethinking Genocidal
Intent: The Case for a Knowledge-Based Interpretation.  }DW<V( W( A`;( ¤¤ .
¤¤+# 6¥4( _ni g nmpnp g¨g ¨ engnp¨ hg¨p¨i h png npL gnn p¨iinN.
§fg ¨hn ¨p n§hg¨ gn miepgp pn. see `¨i ?gi¨fhh. Reconsidering
Genocidal Intent in the Interest of Prevention.   ]WD~W A`?C( =D CAD=`}= ¥¤.
¥£ 6¤#¥£4(
¥£¢ AM. U. INT’L L. REV. ¬£¢¥
mimgi¨gni b¨gh §¨fh  N¨pgh g hgifgnpK n ¨ mingg
infm. Ni¨h bfpi g npge hg¨p¨i. g mimgi¨gni ¨gh p
g pnN g¨g hgifgnp Nnf § g 6L4 nphjfp n
h npfg(K¤# ~ng hg¨p¨ih qiL if dolus specialis gn np
n gh nphggfge qpgh. ¨h inpJ §L g pi¨ gniL n
dolus hp :J(
: pn¨ pgpg nq§ph §ng npge ¨p engnp¨
qphnph. g h hfhg g¨g gL ¨hhfq ipg hp¨ph
fpi pgip¨gnp¨ iqp¨ ¨N ¨p fpi g ¨N np hg¨g
ihmnph§gL( [p hnig. g engnp¨ qpg h g minqp¨pg
qpg p nphgifp ¨p pef¨Gh pn¨ pgpg. Ni¨h g
npge qphnp h g mnpg n m¨igfi ni ¨ hg¨gGh pgpg(
?fmmnh g nnNp h¨ g¨g nq§ph gh gNn e¨i¨§h.
mihpg fpi g niqf¨ ¬volitional%cognitive«
TABLE # 6Aihfg4 Levels of cognitive representation of results+
Levels of volition: %. R will
happen






a. Direct will that . . . ¨¥ ¨¤ ¨£ ¨¢
b. Indirect will that . . .
207 §¥ §¤ §£ §¢
c. Foresaw and
reconciled that . . .
208
¥ ¤ £ ¢
d. Awareness that . . .
209 ¥ ¤ £ ¢
e. Inexcusable
unawareness that . . .
210
¥ ¤ £ ¢
¤#( C¨f ~iph. The Mens Rea of Genocide. in `W`V`T=? D_ ]`TD}[{` #.
 6C¨f ~iph o A¨m \¨p¨q h(. ¤#¥¤4(
¤#. Id. ¨g  6q¨pp g hg¨p¨i fhf¨L qmnL ni dolus directus ¤p
i4(
¤#. Id. ¨g + 6fpihgnn ¨h g gi¨gnp¨ qpgh ni dolus eventualis g¨g
n ¨p pef¨ g¨g nih¨N ¨ ihfg ¨p ¨mg g ni ¨g ¨hg inp nph
Ng g4(
¤#. Id. ¨g  6p ¨h ¨ nnh qmihhnp ni mimgnp4(
¤¥#. Id. ¨g  6fpihgnn ¨h g hg¨p¨i n bhnf ¨e §p ¨N¨i g¨g.K
fhf¨L qmnL gn p pp p iqp¨ ¨N ¨p ¨ n f p ni
g mfimnh n hg¨g ihmnph§gL4(
¤#¥« BOUNDARIES AND INTERSECTIONS ¥£ 
<pi pgip¨gnp¨ iqp¨ ¨N. dolus specialis ijfih ¨ 
e n engnp. N hnf § qg Ng ¨ ig¨p e n npge
¨pgm¨gnp n g ¨gGh ihfgh(¤¥¥
[p mipm. ig N 6¨¥ gn ¨¢4 h g qnhg qmnig¨pg ghg ni
pef¨ pn¨ pgpg. ep  g ihfgh ¨pgm¨g ¨i png
q L(  génocidaire mhhqhg ¨§nfg ¨ph n hfhh
hg ¨h pn¨ pgpg( =nig¨L. g ¨pgm¨gnp n ihfgh
qg png § iie¨pg  ¨p ¨pg ¨iL ¨g ¨p gp infm ¨p
N¨pg gh qp¨gnp 6b¨K4 §fg npL nih¨N ¨ eiL iqng mnhh§gL
6b¢K4 g¨g i ¨gnph Nnf nhgi g iqp¨ ihfg. np qg
jfhgnp Ngi h ¨gf¨L ¨ ¨pL pgpgnp gn ¨g np i ¨gi(
{ig qnge¨gnp ¨hn ¨mm¨ih gn § g engnp¨ qpg n dolus
specialis ijfi p ig¨p ¨hh n ¨hhniL ¨§gL( =¨g h g
¨h n ¨p ¨p ¨§ggp ¨nip gn g [}} 6ig ¤  6£464 n
g Anq ?g¨gfg4. ¨gnf png p g fihmifp n g ad hoc
gi§fp¨h(¤¥¤ [p np n g Lmnghh ¨§nfg nqmgL p ¨ iq §L ¨
infm n mihnph ¨gp Ng ¨ nqqnp mfimnh. g ?g¨gfg ¨hn
ijfih g ¨nqm gn h¨i g pgpg n g infm. fpi ig
¤ 6£46464(
¤¥¥( pgm¨gnp n g ihfgh iih gn ¨ qpg¨ imihpg¨gnp §L g iqp¨
n g pgp ihfg( [g nh png q¨p ¨ iq ¨i¨e¨g §L g ihfgh. N
Nnf png p §¨hh p g ]pn }npepgnp( [p g gi¨e¨fM mim¨i¨gnih. g
<??A. hfmmnig §L _i¨p. hfhg ¨ gng¨L ihfgh+§¨h hg¨p¨i ni pn.
hf§hggfgp pn¨ pgpg ni bg¨g ihfg p g hgifgnp n infmh(K =
minmnh¨ ¨h §p ig. Ng i ihhg¨p §L g <?( See W¨Nip Z(
W~¨p. The Intent to Destroy Groups in the Genocide Convention: The Proposed
U.S. Understanding.  V( Z( [T=GW W( £. £¥ 6¥¢4 \¨ph ;hg. A Structure-
Based Concept of Genocidal Intent.   Z( [T=GW}A[V( Z<?=( ¥. ¥ 6¤##4 6¨ifp
g¨g pn¨ pgpg hnf § §¨h bnp ¨ engnp¨ 6IpgpgG4 ¨p%ni npge
6Iig¨p pnNG4 qpgK ¨p gi¨gp bpgpgK ¨p big¨pgLK 6nphjfph
qfhg § eigf¨L ig¨p4 ¨h gNn hm¨i¨g niqh gn h¨ghL pn¨ pgpg. Ni¨h
g ¨mmin¨ ip minmnh ¨pnNh g¨g pn¨ pgpg hnf nq§p
§ng engnp¨ ¨p npge qphnph4(
¤¥¤. See Cinhfgni e( V§¨ifhq¨p¨. [}}+#¥%#¢+#¥%¥#. {hnp np g
}npiq¨gnp n }¨ih. U ¤ 6{( ¥. ¤#¥¥4 see also Cinhfgni e( ~¨nea.
}¨h Tn( [=+#¤+#+. Zfqpg. U ¥¤ 6[pgG }iq( =i§( ni g _niqi ®fnh¨e¨.
mm¨h }¨q§i V¨L . ¤##4 Cinhfgni e( Yihga. }¨h Tn( [=++££+.
Zfqpg. U ¥¢# 6[pgG }iq( =i§( ni g _niqi ®fnh¨e¨. mm¨h }¨q§i
mi( ¥. ¤##¢4 ~D? `= W(. supra png £. ¨g ¤ ~DT_y. supra png ¢¤. ¨g ¥££
§p `hi. Individual Criminal Responsibility. in ¥ =\` ADV` ?==<=` D_ =\`
[T=`AT=[DTW }A[V[TW }D<A=  }DVV`T=A® . #¥ 6pgnpn }¨hhh g
¨( h(. ¤##¤4(
¥£ AM. U. INT’L L. REV. ¬£¢¥
[pig N 6§4 qg § pnf ni pn¨ pgpg p ¨hh n
dolus directus p g hnp i. Np ¨ iqp¨ ¨h f
pnN g¨g ¨ ihfg N nfi ¨h m¨ig n i ¨gnph( gnf. g¨g
Nnf ijfi ¨ hgigi npge qpg 6g h nf§gf Ngi
Lmnghh b§£K ni b§¢K Nnf hf ¨h hm pgpg ni g
mfimnhh n dolus directus p g hnp i4(
h ¨ iq Ng hm pgpg. g mnhh§gL n pn §p
nqqgg Ng dolus eventualis 64 ¨h §p npgineih¨(¤¥£ =
[}=® ¨h inpJ g ¨mm¨§gL n dolus eventualis p pn
¨hh(¤¥¢ [p npgppg¨ ¨ hLhgqh. gi h pn a priori
pnqm¨g§gL §gNp dolus eventualis¤¥  6¨h nmmnh gn dolus
directus4 ¨p dolus specialis 6¨h nmmnh gn dolus generalis4(¤¥ <hp
pn¨ pgpg ¨h ¨p M¨qm. ¨ mihnp ¨p ¨q gn hginL ¨ mingg
infm 6dolus directus ihg i4. ¨g p f pnN g¨g g
infmGh hgifgnp N nfi ¨h m¨ig n i ¨gnph 6dolus directus
hnp i4 ni § inp Ng g nih¨§ ih n ¨fhp
g infmGh hgifgnp 6dolus eventualis4(¤¥
¤¥£( }¨hhh. Nn ¨g ¨h ¨ f p g =¨a ¨h. ¨h ifg g mnhh§gL
n fhp Z}` [[[ ni iqh Ng hm pgpg( See pgnpn }¨hhh. The Proper
Limits of Individual Responsibility Under the Doctrine of Joint Criminal Enterprise.
  Z( [T=GW }A[V( Z<?=( ¥#. ¥¤  6¤##4( _ni ¨ hfqq¨iL n gh mnhgnp. see
Cinhfgni e( Y¨i¨'a. }¨h Tn( [=+ + %¥+C=. Ciqp¨iL Vngnp gn {hqhh
Z}` [[[ d ?m¨ [pgpg }iqh 6[pgG }iq( =i§( ni g _niqi ®fnh¨e¨. Ci+
=i¨ }¨q§i [[[ V¨i( ¤. ¤##4( = qngnp N¨h hqhh §L g =i¨ }¨q§i
Ngnfg nphip gh qig p Cinhfgni e. Y¨i¨'a. }¨h Tn( [=+ + %¥+=.
{hnp np fhGh Vngnp gn ?gi Z}` [[[ ¨gnph ¨h gn ?m [pgpg
}iqh 6[pgG }iq( =i§( ni g _niqi ®fnh¨e¨. =i¨ }¨q§i mi( . ¤#¥¥4(
See also } =nfip¨L.Genocidal Intent Before the ICTY.  ¤ [T=GWo}DVC( W(B(
¢¢. ¢ # 6¤##£4(
¤¥¢. See Cinhfgni e( ~i¨pp. }¨h Tn( [=++£+. {hnp np [pginfgniL
mm¨. U  6[pgG }iq( =i§( ni g _niqi ®fnh¨e¨. mm¨h }¨q§i V¨i( ¥.
¤##¢4(
¤¥ ( [p npgppg¨ ¨ hLhgqh. dolus eventualis h fhf¨L gi¨g ¨h ¨ niq n
pgpgnp 6;nih¨gJ p ]iq¨p4. fp g nqqnp ¨N npmg n ihhphh( See
generally ]i =¨Lni. Concepts of Intention in German Criminal Law. ¤¢ D9_DA{
Z( D_ W`]W ?=<{( . ¥#+¥  6¤##¢4(
¤¥( `M¨qmh n hm iiph gn dolus eventualis ¨p § nfp p }u{[]D
C`TW ¬}(C(«. ¨ig( ¥¢¥6¤4 6Cnig(4 }u{[]D C`TW ¬}(C(«. ¨ig( ¥6[4 6~i¨J(4
?=A_]`?`=­~<}\ ¬?=]~« ¬C`TW }D{`«. U   6]i(4 }D{` C0TW ¬}( C0T(«
¬C`TW}D{`«. ¨ig( ¥¤¥+¤£ 6_i(4 =¨Lni. supra png ¤¥ . ¨g ¥#+¥ (
¤¥( [p hfmmnig n dolus eventualis p pn ¨hh. see Yihh. supra png ¤# .
¨g  (
¤#¥« BOUNDARIES AND INTERSECTIONS ¥£
[p mipm. ¨p pef¨Gh dolus specialis nf pei §
peh¨ fpi Lmnghh bK ¨p b(K \nNei. g qg § ¨if
g¨g gh Lmnghh 6bK ¨p bK4 ¨i npgqm¨g p nqq¨p
ihmnph§gL fpi ig ¤ n g Anq ?g¨gfg. N hg¨§hh
hm¨i¨g iqh n nqhhnp §L g hfmini ni ¨ ¨fi n minmi
hfmiehnp ¨p npgin n hf§nip¨gh(¤¥ \nNei. fpi ig ¤.
g nqq¨pi h ihmnph§ ni i nNp nqhhnp. png ni g ¨gh
mimgi¨g §L hf§nip¨gh ¨gp ¨h génocidaires(¤¥ [p ngi Nnih.
ep  ihmnph§gL qg phf. g nh png ¨ gn g npfhnp
g¨g g nqq¨pi pgig¨p pn¨ pgpg(
[p hfq. ¨p pef¨Gh pn¨ pgpg ¨p § peh¨ fpi
qg hgf¨gnph p N ¨  engnp¨ gppL qgh ¨
qpqfq npge gihn( =h ¨mmin¨ h §ggi Np g nqh
gn fmnp g mipm n pef¨ ¨§gL. ¨p ¨enh
neii¨p np pi¨J¨gnph ¨p Mgi¨mn¨gnph qm¨hJp g
npge ¨hmg n dolus specialis(
=h hgfL minmnhh g¨g ¨ hh hgig. qni pf¨p. ¨p miq¨iL
npge+§¨h ghg hnf § ¨mm Np giqpp ¨ hg¨gGh
pn¨ pgpg( [p mipm. ¨ hg¨g nf § nfp ihmnph§ ni
pn fpi ¨pL n g hi§ ¨ph p =¨§ £ 6b¨K gn b.K
b¥K gn b¢K4( \i. g Ng hgh gn g npge h n g §¨¨p(
= mnpg n m¨igfi h ¨p n§ge nphi¨gnp n g ihfgh n
hg¨g ¨gh. Ng ¨ eN gn i¨p ¨ pf¨p npfhnp g¨g nf.
g¨p pgn ¨nfpg actus reus. m¨ g hg¨gGh npfg np ¨ h¨
i¨pp inq b¨fi gn miepgK gn b¨i¨e¨g ihmnph§gLK 6Ng
pnp+¨i¨e¨g ihmnph§gL ¨hn §p ¨p ¨gip¨ge. ¨h hp p C¨ig
[[[((¥4(
=h ¨mmin¨ inpJh g pgpg n ¨p ¨§hgi¨g pggL h
¨pp gn nphgif ¨p nfg gn § eN n§geL(¤¤# =
mnpg n m¨igfi i h ipg inq g¨g fh Np giqpp
pef¨ pgpg. §¨fh n g minigL ep gn npge qphnph
¤¥( Anq ?g¨gfg ¨ig( ¤. supra png £(
¤¥. See Cinhfgni e( ~q§¨ ]nq§n. [}}+#¥%# +#¥%#+££¢£. Zfqpg. =i¨
}¨q§i [[[. UU ¤¥¤+¥£ 6V¨i( ¤¥. ¤#¥4 see also Y¨ q§nh. Superior
Responsibility. in ¥ =\`ADV` ?==<=` D_ =\` [T=`AT=[DTW}A[V[TW}D<A=
 }DVV`T=A® ¤£.  ¥ 6pgnpn }¨hhh g ¨( h(. ¤##¤4(
¤¤#. See ]fhmm ?mifg. Sulla Colpa in Diritto Internationale. £
}DV<T[}­[DT` ` ?=<{[ #. ¥ 6¥ #4(
¥£ AM. U. INT’L L. REV. ¬£¢¥
Np giqpp ¨ hg¨gGh pn¨ pgpg(¤¤¥ =h Mih h png ¨p
pjfiL pgn Ngi g hg¨g ¨ g ig N gn hginL ¨ mingg
infm( [phg¨. g h miq¨iL ¨p ¨hhhhqpg n N¨g g hg¨g nf
¨pgm¨g ¨h g ihfgh n gh ¨gnph(
=h ¨mmin¨ h hfmmnig ¨p mi¨g p ngi i¨qh n ¨N.
N ¨e ¨§¨pnp ¨pL nphi¨gnp n ¨ mihnp¨ ni
mhLnn¨ p¨gfi p hg¨§hp hg¨g pgpg( = [pgi+qi¨p
}nfig n \fq¨p Agh. ni phg¨p. ¨h ifh gn p en¨gnph
bfmnp ifh g¨g g¨ mhLnn¨ ¨gnih pgn ¨nfpg p hg¨§hp
pef¨ fm¨§gLK ¨p ¨i biie¨pgK g bpgpg ni
qnge¨gnp n g ¨pg Nn ¨h en¨g g igh(K¤¤¤ [pgip¨gnp¨
¨§ni ¨N ¨hn nih hnq M¨qmh( [p nphgifp hg¨g pgpg. g
[pgip¨gnp¨ W¨§ni Di¨pJ¨gnp 6[WD4 hfmiehniL hLhgq ¨h
nphhgpgL nmg ni ¨p n§ge ¨mmin¨. Ngnfg ¨ggqmgp gn
pi g fgini bhg¨g n qpK n g npip neipqpg. §fg
i¨gi hgp gn ¨p n§ge nphi¨gnp n neipqpg¨ npfg(
<pi [WD }npepgnp  np inq n ¨hhn¨gnp. h¨gnp
hnf png § p¨g ni ¨mm Ng g mfimnh n ¨qmip igh
npg¨p gip(¤¤£ pngi M¨qm h [WD }npepgnp ¥. N.
pgihgpL. pginfh png ¨ ni§p pgpg. §fg ¨ ijfi np
nphfg¨gnph Ng ppnfh ¨p gi§¨ mnmh hnf § ¨ii nfg
Ng g mfimnh n i¨p ¨iqpg ni nphphfh(¤¤¢ =n Mgi¨g gh
npfhnp np ¨ hg¨gGh mfimnh fpi }npepgnp ¥. g hfmiehniL
hLhgq eih. ni phg¨p. Ngi pnf nphfg¨gnph Ni
¤¤¥( =h hqh gn § g hg¨p¨i miii §L Zf Yninq¨ Nn ¨if g¨g 
inq g fh n pf¨i N¨mnph g hgifgnp n ¨ mingg infm nf §
nihp. g¨g hnf § pnf gn ¨i¨giJ pn( See W¨gL n g =i¨g
ni <h n _ni n Tf¨i :¨mnph. ehniL Dmpnp. ¥ [(}(Z( Am( ¤¤.  
6ZfL 4 6hhpgp nmpnp §L Yninq¨. Z(4(
¤¤¤( ;&hjfJ+AnifJ e( \npfi¨h. Zfqpg. Vigh. [pgi+q( }g( \(A(
6hi( }4 Tn( ¢. U ¥£ 6ZfL ¤. ¥4(
¤¤£( [WD. }npepgnp 6Tn( 4 }npipp _inq n hhn¨gnp ¨p
Cinggnp n g Ag gn Di¨pJ ¨ig( . ZfL . ¥¢.  <(T(=(?( ¥(
¤¤¢( =h m¨igf¨i mfimnh h pginf ¨h ¨ q¨hfi n ¨ hg¨gGh nn ¨g p
p¨p Ng ppnfh ¨p gi§¨ mnmh p png¨gnph n gi pgihg( See
[WD. }npepgnp 6Tn( ¥4 }npipp [ppnfh ¨p =i§¨ Cnmh p
[pmppg }nfpgih ¨ig( 6¤4. Zfp ¤. ¥. ¥ # <(T(=(?( ££(
¤#¥« BOUNDARIES AND INTERSECTIONS ¥£
.¤¤   ¨ pgihg m¨igh m¨igm¨g p nphfg¨gnph.¤¤ ¨p 
¨mminmi¨g phggfgnp¨ q¨phqh Ni p m¨(¤¤
?q¨iL. g mfimnh ni pgpg n hg¨g npfg ¨h §p ¨ihh
p :ni =i¨ Di¨pJ¨gnp 6:=D4 hmfg hggqpg ¨hh( :p
¨hhhhp Ngi ¨ q¨hfi N¨h p¨g ni qmqpg bhn ¨h gn
¨ni minggnp gn nqhg minfgnp.K g mm¨g ~nL ¨h
nphhgpgL hgihh g¨g g h png phh¨iL gn bhnig ginf g q¨pL
i¨hnph h¨gnih ¨p if¨gnih ngp ¨e ni N¨g gL n ¨p
N g i¨ge hp¨p n gnh i¨hnph gn hg¨§h h¨ge
ni if¨gniL pgpg(K¤¤ [g figi ¨ g¨g g bhf§ge pgpgnph
p¨§gp g qph n pef¨ h¨gnih ni if¨gnih n png §¨i
fmnp g pjfiL.  npL §¨fh gL ¨i png ¨hh§ gn gi¨gL
pgimigihK¤¤c¨ mnhgnp g¨g ¨h §p hi§ ¨h ¨p bn§ge
¨p¨Lhh n if¨gniL mfimnh(K¤£#
= nqm¨ihnp §gNp g [WD ¨p g :=DGh pgimig¨gnp n
pgpg ¨p g N¨L dolus specialis h pgimig p ¨hhhhp hg¨g
ihmnph§gL ni pn ijfih epg ¨fgnp( Tng npL h g
p¨gfi n hg¨g n§¨gnph iq¨i¨§L ipg. §fg ¨hn g [WD ¨p
g :=D npp gi ¨p¨Lhh gn pgip¨ h¨ge ¨gh. Nnh
hgifgfi ¨p hp ¨p § qni ¨hL ¨hig¨p g¨p g §¨eni
n ¨ hg¨g p ¨ ¨h n pn( _figiqni. gi ¨i qmnig¨pg
gMgf¨ iph §gNp gh h¨ge ¨gh ¨p gMgh fh p
giqpp dolus specialis( ®g. gh M¨qmh hie gn fhgi¨g g
¤¤ . See, e.g.. [WD. Am( n g }nqq( ?g <m gn `M¨qp g Amihpg¨gnp
p Tnp+D§hie¨p §L ~i¨J n g [ppnfh ¨p =i§¨ Cnmh
}npepgnp. ¥ 6Tn( ¥4. V¨ <pi ig ¤¢ n g [WD }nphggfgnp §L g
<pnp n `ppih n g _i¨ {hgig. U ¢¤. [WD {n( ]~%£#¢%¥¢% 6¤##4(
¤¤. See, e.g.. [WD. Am( n g }nqq( ?g <m gn `M¨qp g Amihpg¨gnp
p Tnp+D§hie¨p §L ]f¨gq¨¨ n g [ppnfh ¨p =i§¨ Cnmh
}npepgnp. ¥ 6Tn( ¥4. V¨ <pi ig ¤¢ n g [WD }nphggfgnp §L g
_i¨gnp n }nfpgiL ¨p }e :niih. U  ¤. [WD {n( ]~%¤%%¥ 6¤##4(
¤¤. See, e.g.. [WD. Am( n g }nqq( n `Mmigh np g mm¨gnp n
}npepgnph ¨p Anqqp¨gnph.  ¢¤+¢¢. [WD {n( [W}(¥# ([[[6¥4 6¤#¥4(
¤¤. See mm¨g ~nL Amnig. Chile—Taxes on Alcoholic Beverages. U ¤.
:=D {n( :=%{?%~%A 6¨nmg {( ¥£. ¥4 ¬ip¨gi } =¨Mh« see
also mm¨g ~nL Amnig. Japan—Taxes on Alcoholic Beverages. ¤. :=D {n(
:=%{?%~%A 6¨nmg Dg( ¢. ¥4(
¤¤( } =¨Mh. supra png ¤¤. U ¤(
¤£#( An§ig `( \f.GATT/WTO Constraints on National Regulation: Requiem
for an Aim and Effects Test. £¤ [T=GW W( ¥. £¥ 6¥4(
¥¢# AM. U. INT’L L. REV. ¬£¢¥
fgL p ¨nmgp ¨ hgigL engnp¨ hg¨p¨i gn hg¨§h hg¨g
pgpgc¨p g gppL gn ¨en g(
=h ¨ig minmnhh g¨g Np ¨hhhhp g pn¨ pgpg n ¨
hg¨g np hnf iL miq¨iL np g npge qpg n dolus
specialis( [ ihfg bAK p =¨§ £ N¨h np gn ¨mmp 6¥4. ¨ 
i n pn¨ pgpg ¨p § hg¨§h( = engnp¨ h n
g jf¨gnp §nqh hh qmnig¨pgc¨§g png iie¨pg p ¨
giqp¨gnp n g i n pn¨ pgpg M§g( [p ¨pL ¨h.
ep p g nNhg hg¨p¨i np §ng hh n g h¨ 6b¢K4. g h
npe¨§ fpi g pf¨p ¨mmin¨ hf§qgg ip g¨g ¨ hg¨g
nf hg § nphi p §i¨ n ¨ f p n§¨gnp gn
miepg pn(
<pi g minmnh ¨mmin¨. g figi ig ni nNp np h p g
q¨giM npg¨p p =¨§ £ 6gnN¨ih b¢K4. g i¨gi g mnhh§gL
n npfp g¨g ¨ hg¨gGh pgpg niihmnph gn ¨fi gn miepg
pn( = figi gn g g ¨p g gnm 6p g ignp n b¨¥K4.
g i¨gi g nn g¨g ¨  e n pn¨ pgpg ¨p §
pii. ¨p gn i eh n ihmnph§gL(
mmLp gh pf¨p ¨mmin¨ gn g ¨gf¨ qpgh p Bosnia
& Herzegovina v. Serbia & Montenegro. g Nnf § mnhh§ gn
minmiL e¨f g _A®Gh ig¨ npgi§fgnp gn g ;A? qg¨iL
¨qm¨p. pfp §L g gq pn hg¨ig( =h npgi§fgnp
6hi§ p C¨ig [[[((¤4 hfhgh ¨ e n ihmnph§gL g¨g h
qni g¨p ¨ b¨fi gn miepgK ¨p ¨ e n pgpg g¨g h qni g¨p
N¨g g [}Z npf N¨h ¨p b¨§hp n dolus specialis(K =h
¨mmin¨ ¨hn ¨enh ¨ggi§fgp ¨ e n pn¨ pgpg g¨g Nnf
hq Mhhe p g n g ifqhg¨ph( =i h ep gn
hfhg g¨g ~i¨ ¨mg g ¨g g¨g q¨hh¨ih Ni ¨ i¨
mnhh§gL( = npigL ei¨§ gh n g _A®Gh ¨gnph. p
g n g npgMg ¨h ¨ Nn. hfhgh g¨g hnq niq n pn¨
pgpg N¨h gni¨g.  png pgig¨p( [g qg png ¨e §p
Nhmi¨ ph g hg¨g ¨mm¨i¨gfh ¨p g qg png ep ¨e §p
g miq¨iL n§ge n g _A®Gh ¨qm¨p( Vnhg L. gnf.
~i¨Gh npfg §ni ¨p fip g q¨hh¨i. nphi ¨h ¨
Nn. miqgh g npfhnp g¨g g ¨g ¨hg inp gh Ng g
 min§¨§gL pn Nnf nfi( :gi g¨g ¨qnfpgh gn
¨i¨e¨g ni pnp+¨i¨e¨g ihmnph§gL Nnf mp np ¨
¤#¥« BOUNDARIES AND INTERSECTIONS ¥¢¥
fnfh Np ¨p §¨¨pp Mih. g¨p pgn nphi¨gnp
ngi qpgh n g ¨h(
[p hfqq¨iL. p gh fp+pf¨p ¨p¨Lhh nphgi¨p §L g h¨h
n gh qgnnnL 6C¨ig [[(~4. g [}Z  png p N¨g Nnf
min§¨§L § ¨ qni ¨fi¨g mgnp n ~i¨Gh npfg g¨g g
hg¨g mine hhpg¨ npgi§fgnph gn ¨ mimgi¨gni n pn p ¨
hgf¨gnp p N g N¨h ni hnf ¨e §p ¨N¨i g¨g ¨ pn
Nnf L § ni N¨h ¨§nfg gn § nqqgg(
[;( }DT}W<{[T] A`VAY?
Aq¨i¨§ iph p qgnnnL Mhg §gNp pgip¨gnp¨
iqp¨ ¨N ¨p g ¨N np hg¨g ihmnph§gL( = qgnnn¨
nmmnhgnph Mmni p C¨ig [[ci¨hg versus niq¨hg. ¨g¨
versus ¨p¨Lg¨. pfge versus fge qgnhc¨i png qi
gnig¨. pnphjfpg¨ n§hie¨gnph( =L ¨i hLqmgnq¨g n ¨
hLhgq hgnignp. ¨nip gn N ¨p pef¨Gh pn¨
pgpg h qni §i¨L nphgif g¨p ¨ hg¨gGh ¨fgL §¨eni( =h
Nni hfhgh ¨ ipg ¨mmin¨. np g¨g hgieh gn hgi ¨
qgnnn¨ i+§¨¨pp( [g minmnhh g¨g ¨ engnp¨+§¨h
¨p¨Lhh iLp np g ¨fhGh hg¨g n qp h g qgn g¨g §ggi
mihieh ¨p pef¨Gh igh( ~L npgi¨hg. ¨ pf¨p. nhg. ¨p
npge+§¨h ¨p¨Lhh n ¨ hg¨gGh pgpg miqgh ¨ qni ip
e¨f¨gnp n ¨ hg¨gGh npfg fip ¨ pn¨ ¨qm¨p( [p hnig.
np g np ¨p gh hgfL ¨en¨gh g p gn fpihg¨p g
§nfp¨ih fiipgL hm¨i¨gp gh gNn i¨qh n ¨N np g ngi.
g minmnhh ¨ qgnnn¨ inhh+igJ¨gnp g¨g nhgih hLhgq
nip(
